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COUNSEL . s i ~ M.A:‘Sumanthiran with Viran Corea for the original L
s petitioner. '
" Faiz Musthapha P.C., with- Anura Meddegoda and Lakdini Perera
" for the 8™ respondent-petitioner. o '
" Mohan Peiris, P.C. A.G. with Y.J.W. Wijayetilleke -
'P.C,,',A‘.S.G., S. Rajaratnam, D.5.G,, and N. Pulle, $.5.C.; bappe'ars as
e'micus. | 7‘ '

. Nihal Sri Amarasekera ~22™ respondentappears in ‘person.

ARGUEDON : - 24.9.2009. A o o
DECIDEDON :  13.10.2009

~ Ms. Tllakawardane,J dlssentmg

Pursuant toa Petmon flled by the g Respondent Petitioner (the ”Petmoner ) on 7th July 2009,
and twice amended by him on 11™ July 2009 and 31St July 2009 (the “Petition”), this application
was listed before a bench of 7 judges of the.Supreme Court. At the conclusron of proceedmgs
the Court’s order, as drctated by the ChlefJustlce on behalf of the bench, was, stated tobe;
Relief granted W/th Tllakawardane J., dissenting. ‘ |
This order was apparently subsequently amended m chambers of the Chref Justlce with the
concurrence of the otherJudges to read as follows » ' |

Court, having. consrdered“ the subm/ssmns of Counsel and Mr. Nihal Sri Amerasekera
who appeared i person;- refuses the reliefs sought in paragraph (a} and (b) of the -
prayer tg ,fh" amended Petition: dated 31° July 2009: However the Court is inclined: to
grant dtﬁef rellef under parag“mph (c) of the prayer to the amended. Petition.
Accordmgly byid mq;qmy gewsrion [Hon. T//akawardane g drssent/ng] the Court
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decides that His Excellency, the President, being the appointing authority in terms of
Article 52 of the Constitution would be free to consider appointing the 8"
Respondent Petitioner, to the Post -of Secretary to the Ministry of Finance
notwithstanding the undertaking given to Court by the 8" Respondent Petitioner.

Having subsequently called for and perused* _this» amended order, | take the opportunity to
reiterate my complete and full oppositiﬁontothe granting of any relief whatsoever sought by
the Petitioner in his amended Petition and 'm_y-dissent with-my esteemed colleagues in their

decision to do so.

The judgment delivered on 21 Juliy; .2'008 in this case (the “Original Judgment”) dealt
‘w1th in |arge part, the comphcnty of the Petmoner as ' Chairman of the Pubhc Enterprise Reform
Commission, in an improper scheme to effect the sale of shares of Lanka Marme Services Ltd., »
(the ”LMSL”) to John Keells Holdlngs wuthout among ‘other things: 7

1. prior authonzatlon of the Cabiriet: of Ministers.

2. the appointment and approval of a Cabinet Approved Tender Board (the “CATB”)
as mandated by a circular’ pubhshed by the Petitioner himself-to ensure
transparency, fairness and honesty in the procurement process, and instead
allowed the Petitioner unfettered dlscretlon as the final authority on all matters.

3. “a valuation of LMSL’s shares by the Chief Valuer, and-instead, one issued by a
prlvate bank resultmg in such a deep undervaluation of the stock such that the .
profits of LMSL m 4 years alone would be more than double the share price
bemg offered e

. In‘recognition of the above; and other unauthorized action and behaviour, the Court concluded
" that the Petitioner “from the very commencement of the process acted outside the authority, .
of the applicable law being the Public Enterpnse Reform Commission Act No 1 of 1996 and the

functlons mandated to be done by the Commlssmn as contained in the decision of the Cabmet

of Ministers. He has not only acted contrary to the law. but purported to arrogate to hlmself the ‘

o authorlty of the Executive Government Hxs action is not- only illegal and in excess of Iawful'
"‘authonty but also biased.” It needs to be. mentloned that the extent and magnitude of the

'fmdlngs agamst the Petltlonér as. set out in the Orlgmal Judgment are so strong that even the- :




It is my considered opinion that this application reveals fatal errors of law which would

militate against any relief being granted to the Petitioner.

Setting aside the obvious question raised by the facts that the Petition before us was

filed a full year after the Court’s allegedly mvahd inducement” of the Petitioner’s Affidavit —a
long time to suffer what the Majorlty contends |s a patently invalid restriction - the Petltloner
amended the Petition on 21% July 2009 without obtammg permission from Court to d0’so More
specifically, the supporting afﬂdavrt made in connection with the amendment facks a srgnature
of a Justice of the Peace/Commrssroner such omission rendenng invalid and false the jurat
contained therein. The amended Petmon dated 21" July 2009, thus remained unsupported by a

valid Affidavit, and, consequently, the said Affidavit should have been rejected in limine.

"~ When this matter was ’tavken up on 3™ August 2009 a fresh set of papers were filed,

censisting of a second amended Petition dated 31" July 2009 and a purported Affidavit dated

31% July 2009 once again wuthout havmg obtalned permission of Court. On the same day he’

sought permission to file an>Affrdavr_t within 10 days, which was “of a confldentral nature”.

It was this defective, second amended Petition dated 31 July 2009 that mtroduced for

e

the first tlme the aIIegatlons that the order dated. 8" October 2008 which preceded the filing

of the |mpugned affldavrt was:

-a) ‘made without affordmg an opportunity for the. Petitioner to be heard and,
therefore, was made in breach of the principles of Natural Justice. ) '

b) made without the Attorney General or the Petitioner or any other party being
heard in-that regard, and that the Petitioner believed that the Court would not .
entertain any objectlons thereto.

¢) ‘made in such a manner and in with such a tenor that the Petitioner “had

' reasonable grounds to believe that the said order was coercive in nature and
that he would not be permltted to object thereto. '

d): made per incuriam and’in violation of the fundamental right guaranteed to thi&*
Petxtloner under Artlcle 14 (1) (g) of the Constrtutlon -

' “L.
In responsz’toﬁ a?leg\ét)_p\the Petmoner has sought only the followmg prayers from the
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a) Vacate the said order dated 8" October 2008 (the “Order”), in so far as it relates
to the inclusion in“the Affidavit of a firm statement that the present Petitioner
“would not hold any. office in any Governmental institution, either directly or
indirectly, or purport to exercise in any manner executive or admmlstratlve

functions”;

b) To make an order. rehevmg the present Petitioner of the undertaking contained
in paragraph 13 of the said Affidavit dated 16™ October 2008, tendered by the
present Petitioner pursuant to the order of Your Lordships’ Court marked “D” to

this apphcatlon

c) grant such other and-further rehef as to Your Lordships’ Court shaH seem flt and
meet. R

It is the c'ontentio'n of the Majority Decision that the binding nature of the Afﬁdavit the
Petitioner seeks to w1thdraw is undone in part, by the fact that benches consrdenng this
matter” subsequent to the lssuance of the Ongmal Judgment differed in composmon to that of
the one which issued the Orlglnal Judgment. Pronouncmg on this very point, Amerasmghe J.,
-refemng to Article 132(2). stated in Jeyaraj Fernandopu/le V. Premachandra de S/Iva and Others
[1996] 1 5ri.L.R. 70 that ”when any division of the Court constituted in terms of the. Constltutlon
sits together it does SO as the Supreme Court” and that “it is one Court though it usually sitsin
several divisions... each leISIOﬂ has co-ordinate jurisdiction.” ln light of Fernandopul/e s
Judgment the Supreme Court s dnvasrons is a product of administrative expedlency and nothing
more, and in the lrght of 114(d) presumption under the Evidence Ordinance- whlch presumes
'that Jud|c1al acts have been regularly performed- the suggestron that a change in composmon
of a particular’ bench |tself somehow extlngunshes }UFISdlCtlon is proved to be patently
mcorrect Indeed the remedy sought by the Petltloner is an action of the same nature as those
found to be impugned. The prayer to vacate the Order is a re-visitation of a Judgment by the-
Supreme Court, and in ‘this case by a bench dlffermg in composition than the one whrch rssued :

the Order Therefore, we are =in followmg such an argument - precluded from belng able to-

take such action. -




matter, the matter is at an énd, and there is no o'ccésion‘ for other JAudges to be calléd upon to
r.év_i‘ew‘-or revise a matter.” This is made evident by the Femanid-épulle judgmént’s exténsive and
exblicﬁ statements of the need to pay allegiance to this lee when faced with “an application
made in the qrigina! action or matter or in a fresh action brought to review the judgment or
ordékrf.'.'-"v_lmpor‘cantly, the Fe}nandopulle judgment pre-empfé ,t_he expected argu"ment“ of
,_exfr;aérdinaryrcircumstance, stating that “when the de.cisi-qn'b iis that of the ‘final’ Court, as is
_evébry_decisioh of the'Suprénde Court, due consideration_shohldbe given that'fact” e\/}en?though
‘fsoﬁhe_people may regard a particular case as being unusual or extraordinary or of special
sig'r_{_i'ﬁcv‘énce for one reason or another.” In light of Ferndhndobulle,’s judgment, | hold that. to
gréﬁt jfe_lie_f of the type that reverses a prior judément o“f this Court is untenable and has no

b“ésis;i‘n Lawva-nd therefore no relief can be graﬁted on pAra_y'e_er‘_("é). '

o As fuvrther reason td strib the Affidavit of its bihdvihgi nature, the Majority Decision has
ex:preséea_ “concern” regarding the nature of the Affidavit-és-or‘]é‘be_i_ng filed in compliance with
_.ai"md_'cAo’mpeHed by the Order. This “concern”, however, when viewed in the light of the
Cdnsﬁtﬁﬁonél powers afforded the Court to-deal wifﬁi‘sit‘ﬁratio-nvsr like the one before us, proves -
_:‘tQ be-quite misplaced. The Constitution unequivocally ém:p'qwers the Supreme Court to be the
ulfimate guardian of rights>of the citizenry of Sri Lanka, gbing so'far as to confer the Court sole
and exclusnve jurisdiction over matters relatmg to Fundamental R!ghts The Hon. J.A.N. De Silva,

- CJ m SCFR No. 352/2007 rightly stated that:

As is made amply clear by subsection (4) of Article 126, inherent to the effective
supervision of matters pertaining to Fundamental Rights is the ability and power of

the Supreme Court to administer relief and effect action so long as such relief and
".-actions are “just and equitable” - a simple and- unqualified two-word threshold
clearly meant to give the broad discretion and power required of the Supreme Court

- to effectively address the infinitely myriad ways in which fundamental rights can be
"~ violated. It is important to recognize, then, that the Supreme Court’s broad powers

» ‘over matters of Fundamental Rights stem, not from an overzealous mterpretat:on of
e 'Judlctai‘ngqr,ﬁut\from an understanding of the unique nature of these matters for
fﬁs?}he"t“’umffag‘b@en empowered to protect. Put SImpIy, Fundamental Rights
Z ications are qua{ﬁgtwely dlfferent from. other types of appeals heard before this




Court and warrant greater latitude with respect to their review and redress in order
to encompass the equitable jurisdiction exercised in these applications.

The'-cor\ce_pt of Fundamental Rights encompasses the inalienable rights of the
citizens: of the State. Violation of such rights by the State or by the State in
connivance with private actors is an attack on the very “being” of the citizens who
have reposed their trust in the State to guard and protect them from violations of
their-FUndamental Rights. Hence, where Fundamental Rights are concerned, the
fruits, of judgments affording relief and remedy are especially in need of being
Jaccessible by the victims of such violations; it is the duty of the Court as the ult/mate
guard/an of these rights to see to it that this is so. ’

it shouldibe_qUite clear, then, that the decision by this Court.to issue an Order requiring the
~ Petitioner to forego any future opportunities to hold public office in respOnse to the extensive,

/ong—runmng, abuses of power and corrupt behavior he comm/tted ln h/s capacity as a public

officer was not»an;mstance of the Court being used as an mstrument of persecution”, but

rather, an _,ihstance of the Court upholding its duty to zealously protect the citizenry from a

state actor who is_known to have extehsively violated the trust they"have reposed in him. To

paint the Petitioner as the victim of an overreaching Court is,rfrank_ly', atarming.

In its pith and substance, prayer (b) of the Petition requires that a part of the Affidavit
filed by'the Petidtioner be withdrawn. An AffidaVit is a voluntary dec!aration in writing by a

person who swears on oath or solemnly affirms to. the truth of the facts therem to which he is

~able to testlfy of his own knowledge and observatlons before. a person authorized by law to

admmlster oath or affirmation such as any court Justice of the Peace or Commissioner of

Oaths An Affldawt by its very nature cannot be withdrawn as itis ‘made.in the first person, by

_ the maker of an Affldawt from personal knowledge of the truth of the facts stated thereln or .

from information obtamhed from documents -he or she has access_to_' and has perused. It'is a
solemn declaration of the truth of the facts therein, ma,de»"b_e‘fo’res a person authorized to

administer an oath or_‘affirr-nation. It is tendered as evidence for thé-purpose of proving the

facts th‘er‘ein’ to the Court Tr“ibuhal Authority or person to whom it'is tendered, $O that_ it can -

be rehed on and acted upon Therefore since an Affidavit'is a solemn declaratlon of the truth of ‘




the facts stated therein made by-a berson from. his personal knowledge and is evidence given

on oath for the purpose of being relied on and acted upon, it cannot be withdrawn.

As in the case of evidence given orally under oath or affirmation and recorded, an Affidavit
cannot be retracted from the record once it ts filed in Court. Any retraction on the evidence
given by affidavit will entail similar ,conseqqences as going back on oral evidence. The
consequence of any person who willfully and dishonestly swears or affirms falsel/y, to facts
~contained in an Affidavit, wouldibe'guilty of making a false statement to Court, which attracts

penal consequences.

In other words, once an Afﬁdevit is filed of ‘record, the law of estoppel precludes the rnaker of
the Affidavit, from withdrawihg itto prevent--any-prejudice to any person affected thereby. It is
apposite and pertinent to note that an ‘adrrwission of law is- permitted to be withdrawn, but not
’an admission of fact made by a party or his re—presen_tative in Court. Vide Uvais v Punyawathie

1993 2 Sri LR 46.

There may however, in certain circu‘m-stanc'es- be a situation where an Affidavit may be

Sl pErmltted to be withdrawn if it can be estabhshed and proved that it was not made voluntarily

o but that the maker at the tlme of makmg or shortly prior to it was subjected to threat, coercion
or duress. At this stage it’is opportune to refer to the proceedmgs contained in the Journal

entry of 8' September 2008

...Counsel further submits that. th‘evoffic'er in respect of whose conduct adverse findings' 7
has been made by Court is yet con:tinu_ing to hold public office, notwithstanding the fact
that the ﬁndings of this Court, that this officer has violated the provisions of the
Constitution and thereby brear:hed the oath taken in terms of Article 53 of the
Constitution Thus he is disqual/fied from holding ipub/ic office _

Court is of th&vrew that there is merit in this application and that the matter should be

referred to the bench which’ heard the case for further orders



Consequently the case was to be mentioned o’n'29t}"5eptember 2008, before the same bench
‘that heard the main case. On 29" September 2008 the Petitioner was represented by
- Additional Solicitor General. No objections were taken with regard to the constitution of the
bench. On this date, the following order is reflected in the Journal entry.

“The other matter concerns the conduct of the 8 Respondent. This Court has’come to

- firm findings that the 8% Respondent has acted contrary to law agamst the public

interest, in the conferment of benefits to-a private party (Emphasis is mme) Thereisa -

firm finding that he has /nfnnged the Fundamenta/ Rights guaranteed by Article 12 (1) of
‘the Constitution. The motion indicates that notwr_thstandmg these findings which clearly
show that he has acted in flagrant vio/ationof the Constitution the 8 Respondent is yet

continuing to hold Public office.”

Additional Solicitor General subm/ts that the Attorney General has revoked the Proxy of
the 8% Respondent. In the c:rcumstances the Court directs the Regtstrar to issue a notice
directly on the 8% Respondent to be present in Court on the next date and to reveal to

Court; whether he cont/nues to ho/d off/ce under the repub/ic ond if so the nature of such

office and the place at wh/ch he is functlon/ng whether he is hold/ng in office in any '

establlshment in Wh/ch the Government of Sri-Lanka has any /nterest purporting to
‘represent the interest of the Government of Sri Lanka and if so the nature of such office.
Registrar is to /ssue Notice on the 8" Respondent to appear in Court on 8" October 2008.

Th/s matter to be resumed before the same bench on 8" October 2008

In terms of this Order notices were issued to the Petltloner on 3"d October 2008. On 8" October

- - .2008 several reports were tendered to court and submlssrons made by the Addrtlonal Solicitor
General that the investigations against_ the Petitioner had commenced and were pendmg, by

" the CiD, under the Inspector General of Polrce by the Commlssron to lnvestlgate Alféga‘tlons of
g‘

| Brlbery or Corruptlon and The Securities and Exchange Commission of Srr Lanka, j

‘ At

i‘*
i




The Petmoner was present.and represented by President’s Counsel Mr Fanz Mustapha with Mr.

Shantha Jayawardane Attorney-at-Law. The Order made pertaining to the Petitioner is quoted

from the proceedmgs of that date.

Mr. Fa/z Mustapha appears for the 8" Respondent and subm/ts that wrth/n four days of
the judgment the 8 Respondent tendered his resignation from the post of Secretary
Mm/stry of F/nance He however subm/ts that the 8" Respondent contmued to function
S in that post to d/scharge official duties since the re5/gnatlon was not accepted until much
later. He further submits that the 8" Respondent res/gned from the Chalrmansh/p of
Sr/lankan A/r//nes on 19.9.2008. This was accepted on 30. 9 2008 He further submits that |
the 8" respondent does not hold any office in any government establlshment or in any
estabhshment that the government has any interest, Counsel for the Petltloner submits.
that accord/ng to his instructions the 8 Respondent has an mterest in a Company
/ncorporated in WhICh the Government has /nterest He refers to two such companies.
Mr. Mustapha submits that he only holds a single share in these compan/es and that he
would severe links with these compan/es He further subm/ts that the 8" Respondent
;tenders an unreserved apology to Court for having cont/nued funct/onlng after the
‘ /udgment of this Court. Hence the g respondent is given trme to file appropriate -
affidavit. in WhICh he may consider including the sa/d expressron of regret and ﬁrm
statement that he Would not hold any office in any government lnstltut/on either directly
or /nd/rect/y or purport to exercise in any manner executive or adm/n/strat/ve funct/ons
Further afﬁdawt to be f//ed as early as possrb/e Ment/on for a fmal order on the matter.

on 20 10 2008

During the argument in thlS case, Iearned Presndents Counsel appeanng for the Petitioner
argued that thlS orderwesegercwe and its tenor did not !eave any option but to ﬂle an affldavrt i

- ‘if »\\ .} -
whsch he h i

r\bﬁes’”e o‘rm’ten ', n_to make. It is to be noted that prlor to any Order of the_

’ Court wit ',r.égard to the fllmg p the affidavit, through oraI submtssnons made by the same -

-a'




emment President’s Counsel speaking on behalf of the Petltxoner an unequivocal expression of

B regret was tendered He declared that he had- voluntarlly severed himself from holding any

- pubIJc offlce or performmg public functions. He had hlmself recognized that the ‘adverse
i findings and content of the judgment, had grave repercussnons and precluded him as a fit and

proper person to hold such offnce

S This same counsel in terms of the contemporaneous proceedungs recorded on that date raised

no demur to the fact that he should not hold publlc offlce dld not seek to argue whether he

o "should or should not hold publlc office, did not even seek an opportunity to be heard on this

SUbJECt either on the facts or on the Law In thls context h|s plea that he was not afforded an

: opportunlty to be heard is untenable and cannot be accepted

_ This also concurred with the contentions of the learned counsel Mr. Sumanthiran for the

| ~ petitioner who submitted that in the light of the finding in the judgment and the infringement

T of the Constitution, that he had violated the oath of office in terms of Article 53 of the

-Constitution. He howeve'r contested the fact that the Petitionerhad rel'jnquished all the offices

_held by him.

In the Ilght of these confllctmg submlssxons the Court offered a method of resolvmg the
‘conflict, namely, by granting.the opportumty for the Petltloner to file an affndavrt Ex facie the
» order reads ”he may con5|der These words cannot be reasonably mterpreted to be coercive
; or mandatory The Order was accepted W|thout demur ‘The Order |tself was consistent and in
conformlty W|th the clear, undisputed fmdlngs that h|s contlnuance to hold public office would
| be mlmrcal to the flndlngs of the Judgment and mdeed to the ongoing mvestlgatlons by the 25th '

-2t and 30th Respondents namely the Cnmmal |nvest|gat|on Department the Bribery

E - Commlssmn and the Securlties and Exchange Commlsswn

§‘: &.‘

) _ Consequently an afﬁdav:t was filed in Court mcludmg the lmpugned undertakmg",contamed J\

‘ paragraph 13 of the affidavit Wthh reasonably set-out that |f he was presgg\ y unfit to hold
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publrc offlce |n vrew of the judgment, then he could possibly not hold such public office in the
future. ThlS understandlng was simply an affrrmatlon of what had been sard by his Counsel in
Court. If indeed he was coerced as alleged, why was he not thhdrawrng the entire affidavit?
Was the rest of the affidavit made voluntarily and in recognition that he is, not fit to hold public
office after the dlsclosures of the judgment? If he tendered an unreserved apology,
spontaneously, wrthout the need to do so, for continuing to hold offlce how could he rescind -
from thls over all stance taken by him? I hold that there is nothing i in the proceedmgs or orders
to lndlcate coercron The silence and inaction of the Petitioner for almost a year after the filing

of the affrdavrt also mlhtates against coercron

The ”affidavit-:o‘f‘a covnfidential nature” flled by the Petitioner, though not argued by President's
Counsel contamed an allegatron of blas On being questioned the Learned Presrdents Counsel'
for the Petltloner stated that he made r no such allegatrons against all the members of the Court
but only agamst the retrred Chief Justlce This document, not tendered to some of the justices,

was ﬂled after the amended petrtron as an "affldavrt of confidential nature ~Something alren to
the normal practlce of court and the law and Wthh of course lost :ts conftdenttalrty” the

moment it was flled became a matter of public record and served on the petmoner

.~Thrs allegatron rests solely ona speech dellvered on 26"‘July 2008 Wthh was ( ) made after the
.dellvery of the Judgment (ii) does not refer to the Petltroner by name and (iii) does not
patently reflect blas agalnst the Petltroner indeed frndlngs agamst hrm were made on
documents of publlc record aff:davrts counter affldavrts and admltted facts before the Court
as-is patently evmced m the facts adverted to in the Judgment It is to be noted that no .
reference to alleged bias has been made in any of the correspondence between the Petltroner
and the Secretary to the Presrdent in the many letters sent by the Petmoner untit |ts belated '
expression in the 3rd set of documents filed in Court, ln terms of the Law bras ‘must be based on

reasonable grounds and proved on material facts and/or documents n my. oplmon an obquue _

‘y ed wrth typrcal candour and perhaps lack ofjudrcrous cautlon at a )

o o

: reference ina speech

functlon relatmg»t/p*fﬁdfcral ofﬁcérs and officers of the Court does not remotely sustam ever an
.= f_ . . . -
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allegation of bias. In my view there is no reasonable ground whatsoever for this serious

allegation and, in fact, onlywmc_a'ri:trs' 'consideratiovn of charges to be preferred against the

Petitioner for.contem pt of Courf.-

Under these circumstances | théfefote hold that prayer (a) and (b) should he refused, énd

s

_dismiss the Petition dated 31“.Ju1y.{_:2009. c . ‘ -
During arguments it was sbggestéd :thét‘the Order was made per >incur/7'am and in violation .
of the ’fundamental right guara»h{tégd‘to the Petitioner under Article 14 (1):(g) of t;hé‘;
Constitution. This was,n'ot argued.-’ éf length, clearly because .President’s Counsel 'him>s,eblfb -
realized thé futility o}'such_ a(gu?né'ﬁts. Relief in terms of Articl'e 17 is only in ”resbecf.»‘oif
infr-ingement or imﬁwinent, infri'ﬁgé;meﬁf,-- by executive or administrative act-io‘n....".Thi%sf> "

: arg_uméhtvhas no basis innLaw. | | o

It reaso_nébly_fo!lows that since tﬂhe:_uh-dertaking given to Court cannot be withdrawn and the

application to-do sa is refused, t'He"»'P'éﬁ_ti()nér would be, in my View, standing in contempt of

this C6Urt for violating an'undertakitjg'he has given to it. o

Finally can the Coigft on »i-ts own“;/olifcio_n free him from this undertaking merely beéa_use the

President has expressed a concern to-have him back? In cbnsii:!er_ing»this l.am mindful of the

fact that despite affidavits béih'g tendered to Court, apologies being made to Court and the

findings of the jAudgment, the Petitioner has falsely made contrary repfesqntations to the

Secretary to the President in letters {marked “A”) dated 25 July 2008 and (marked “F”) dated |

3rd lune 2009. In his letters to the Secretary he contradicts the contents of his own affidavit, the

- submissions of his own counsel made at the time in Court and which is recorded in.

contemporaneous proceedings, and, in that sense, appears: to be uncertain and confused, Did -

- the Petitioner, in his affidavit, mean what he said or has he fabricated his stance? To say the

" least his word, in its varied contradictions, appears fickle. -

e




, Undoubtedly, the appomtmg authority is the Presrdent -as Art|cle 52 mandates as much. When
.any lncumbent President exercrses these powers he or she is also under the same
Constrtutlonal mandate to act in accordance with the Doctnne of Public Trust that is reposed

~ through the Soverergnty of the People (Article 4) and under the-Law. No single Artlcle of the

» Constrtutlon can be ngen greater prommence than or. read inisolation from another. It must be
| ‘read and. mterpreted in a manner that accords with the plth and substance and indeed, the
::spmt of the entire Constitution. It is, after all, the executrve power of the People that is
’ Aexercrsed by any incumbent President. (Artlcle 4b)- Therefore ‘unfettered discretion cannot
- _'V"exrst where the rule of Iaw reigns.” Vide Premachandra v. MGjOI’ Montague Jayaw:ckrama and

~ another 1994 (2) S.LR. pg90at103.

o Artrcle 28 of the Constltutlon whrch deals wrth the Fundamental Duties states that the exercise
"”vand enjoyment of rights and freedoms is mseparable from the performance of duties and
- v‘obhgatrons (emphasis added) and, accordmgly, iti is the duty of every person of Sri Lanka:
| (a) to uphold and defend the Constrtutron and the Iaw ‘

(b) to further the national mterests and to foster natronal unity;
,_(C) to work conscrentrously in hrs chosen occupatlon

(d) to preserve and protect pubhc property and. to combat mrsuse and waste of publlc'

property, R PN _:" B S )

' (e) to respect the _rights'a'nd- fr_eedorns'of others; -

(f) to protect nature and conserve jts riches. -

' Therefore the power to appomt should be Imked to the abovementroned duties. The provrsnon
of an Artlcle empowermg a person to make an appomtment cannot be consrdered in isolation,

,drsregardmg the basrc structure and tenet of the Constrtutlon Wthh is embodled in other

: Artrcles
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Therefore his or her acts as President, as a noble and gracious leader, must always be guided by
the underlymg duty to preserve and protect public property and to combat its waste and -
misuse. In a- monarchy the ruler rules under the ‘pleasure principle”, and could act in a
dictatorial manner. But under our Democratlc Socialist Republic governed by the Constitution,

which guarantees democracy to its people even an Executive Presndent does not have
untrammeled power and all acts of governance especially those that mvolve public finance,

must be in tune wrth the spirit of the Constitution which mandates good and responsible

governance

Furthermore “if there is one prmcrple which runs through the entire fabrlc of the Const:tutlon
it is the principle of Rule of Law and under the Constltutlon itis the Juducrary which is entrusted
with the task of keepmg every organ of the State within the limits of the-law and thereby
making the Rule of Law meaningful and effectlve " Vide In re The N/neteenth Amendment to the
,Const/tut/on 2002 (3) 85 at 100. Respect for the Rule of Law requrres the observance of
-minimum standards of openness fairness, and accountabrllty ” See Abdul Cader Ayoob V The
~Inspector General of Police and Others 1997 (1) S.L.R 412 at pg 419. The entire fabrrc of the
Constltutlon mandates that the rule of law be the ultimate framework of all acts carried out
under the Constltutlon mcludmg the acts of the executlve the leglslature and the Judlaary The
'Judgment of thxs Court has found the Petmoner a corrupt officer under the law Even in its
widest sense this would be mlmlcal to his appomtment to public office. My opposxtlon to the
granting of the relref requested by the Petitioner follows squarely from my alleglance to the
Rule of Law, the sole foundatron upon WhICh the strength of this Court lles and the prmctple ,
which mandates the we not arbitrarily dlsmrss prior rulings of this Court mcludmg the one

originally issued in thls case — merely for issues of pohtlcal expediency or convemence

LR

After all the Rule of Law IS ‘the backbone of good governance. The nurturmg of these twm |

mstrtutlons leads ultlmately to a stable and healthy nation. The stuntmg of one necessarlly’ o

IS



leads to a halt in the growth of the other. The promptings of a kind compassionate heart or
sympathetic urgings must necessarily be bridled in dealing with the resources of the State, for it
ultimately belongs to the People and must be in the custodianship of honest, disciplined,

hardworking and effective public officers.

| ag:t\)rdingly dismiss the amended petition. No Costs.
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.Cannibalized & falsified dissenting Judgment of Justice Shiranee Tilakawardane -
suppressing 2 pages (pages 14 & 15) of the original dissenting Judgment

IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

S.C. (F/R) No. 209/07

fn the matter of an application for

relief pertaining to the undertaking in the
affidavit fled by the 8th respondent-
petitioner dated 16t October, 2008

pertaining to holding public office.

Vasudeva Nanayakkara,
Attorney-at-Law,

Advisor to His Excellency the President,
Secretary, The Democratic Left Front,
No. 49 1/1, Vinayalankara Mawatha,
Colombo 10.

Petitioner

P.B. Jayasunderaq,
No. 761/C, Pannipitiva Road,
Pelawatte,
Battaramulla.
8! Respondent-Petitioner
Vs.

The Attorney General,
Attorney General's Department,
Colombo 12.

315t Respondent-Respondent

J.A.N. DE SILVA. C.J.
BANDARANAYAKE.J
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COUNSEL

ARGUED ON

DECIDED ON

TILAKAWARDANE.J
MARSOOF.J
BALAPATABENDI.J
SRIPAVAN.J &
RATNAYAKE.J

M.A. Sumanthiran with Viran Corea for the original
petitioner.

Faiz Musthapha, P.C., with Anura Meddegoda and
Lakdini Perera for the 8 respondent-petitioner.

Mohan Peiris, P.C. A.G. with Y.J.W. Wijayatilleke

P.C.. AS.G. S. Rajaratnam, D.S.G., and N. Pulle, S.S.C..
appears as amicus.

Nihal Sri Amarasekera — 22nd respondent appears in

person.

24.9.2009.

13.10.2009

Ms. Tilakawardane, J., dissenting

Pursuant to a Petition filed by the 8th Respondent Petitioner (the “Petitioner”) on
71 July 2009, and twice amended by him on 11t July 2009 and 31st July 2009

(the “Petition”), this application was listed before a bench of 7 judges of the

Supreme Court. At the conclusion of proceedings, the Court's order, as dictated

by the Chief Justice on behalf of the bench, was stated to be:

Relief granted with Tilakawardane, J., dissenting.

This order was apparently subsequently amended in chambers of the Chief

Justice with the concurrence of the other judges, 1o read as follows;

T

£—



Court, having considered the submissions of Counsel and Mr. Nihal Sri
Amerasekera who appeared in person, refuses the reliefs sought in
paragraph (a) and (b} of the prayer to the amended Petition dated
31t July 2009. However the Court is inclined to grant other relief under
paragraph (c) of the prayer to the amended Petition. Accordingly by
a mgjority decision [Hon. Tilakawardane, J. dissenting], the Court
decides that His Excellency, the President, being the appointing
authority in ferms of Arficle 52 of the Constitution would be free to
consider appointing the 8™ Respondent Petitioner, to the Post of
Secretary to the Ministry of Finance notwithstanding the undertaking
given to Court by the 8™ Respondent Petitioner.

Having subsequently called for and perused this amended order, | take the
opportunity to reiterate my complete and full opposition to the granting of any
relief whatsoever sought by the Petitioner in his amended Petition and my

dissent with my esteemed colleagues in their decision to do so.

The judgment delivered on 21st July 2008 in this case (the “Original
Judgment”) dealt with, in large part, the complicity of the Petitioner, as
Chairman of the Public Enterprise Reform Commission, in an improper scheme to
effect the sale of shares of Lanka Marine Services Ltd., (the “LMSL") to John
Keells Holdings without, among other things:

1. prior authorization of the Cabinet of Ministers.

2. the appointment and approval of a Cabinet Approved Tender
Board (the "CATB") as mandated by a circular published by the
Petitioner himself to ensure transparency, fairness and honesty in the
procurement process, and instead allowed the Petitioner
unfettered discretfion as the final authority on all matters.

3. a valuation of LMSL's shares by the Chief Valuer, and instead, one
issued by a private bank resulting in such a deep undervaluation of
the stock such that the profits of LMSL in 4 years, alone, would be
more than double the share price being offered.

In recognition of the above, and other unauthorized action and behaviour, the
Court concluded that the Pefitioner ,“from the very commencement of the

process, acted outside the authority, of the applicable law being the Public
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Enterprise Reform Commission Act No. 1 of 1996 and the functions mandated to
be done by the Commission as contained in the decision of the Cabinet of
Ministers. He has not only acted contrary to the law but purported to arrogate to
himself the authority of the Executive Government. His action is not only illegal
and in excess of lawful authority but also biased.” It needs to be mentioned that
the extent and magnitude of the findings against the Petitioner as set out in the
Original Judgment are so strong that even the most forgiving employer would

balk at his re-employment at such a record of moral turpitude.

It is my considered opinion that this application reveals fatal errors of law

which would militate against any relief being granted to the Pefitioner.

Setting aside the obvious question raised by the facts that the Petition
before us was filed a full year after the Court's allegedly “invalid inducement” of
the Petitioner’s Affidavit - g long fime to suffer what the Majority contends is ¢
patently invalid restriction — the Petitioner, amended the Petition on 21st July
2009 without obtaining permission from Court o do sO. More specifically, the
supporting affidavit made in connection with the amendment lacks a signature
of a Justice of the Peace/Commissioner, such omission rendering invalid and
false the jurat contained therein. The amended Petition dated 21st July 2009,
thus remained unsupported by a valid Affidavit, and, consequently, the said

Affidavit should have been rejected in limine.

When this matter was taken up on 3 August 2009 a fresh set of papers
were filed, consisting of a second amended Petition dated 31st July 2009 and a
purported Affidavit dated 31st July 2009, once again without having obtained
permission of Court. On the same day he sought permission to file an Affidavit

within 10 days, which was “of a confidential nature”.
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It was this defective, second amended Petition dated 31t July 2009 that
intfroduced, for the first time, the allegations that the order dated 8 October
2008, which preceded the filing of the impugned affidavit, was:

a) made without affording an opportunity for the Petitioner to be
heard and, therefore, was made in breach of the principles of
Natural Justice.

b) made without the Attorney General or the Petitioner or any other
party being heard in that regard, and that the Petitioner believed
that the Court would not entertain any objections thereto.

c¢) made in such a manner and in with such a tenor that the Petitioner
had reasonable grounds to believe that the said order was
coercive in nature and that he would not be permitted to object

thereto.
d) made per incuriom and in violation of the fundamental right
guaranteed to the Pefitioner under Arficle 14 (1) (g) of the

Constitution.

In response fo these allegations, the Petitioner has sought only the following
prayers from the Court:

a) Vacate the said order dated 8t October 2008 (the “Order”), in so
far as it relates to the inclusion in the Affidavit of a firm statement
that the present Petitioner “would not hold any office in any
Governmental institution, either directly or indirectly, or purport to
exercise in any manner executive or administrative functions':

b) To make an order relieving the present Petitioner of the undertaking
contained in paragraph 13 of the said Affidavit dated 16th October
2008, tendered by the present Petitioner pursuant to the order of
Your Lordships' Court marked “D” to this application;

c) grant such other and further relief as to Your Lordships' Court shall
seem fit and meet.

It is the contention of the Majority Decision that the binding nature of the
Affidavit the Petitioner seeks to withdraw is undone, in part, by the fact that
benches “considering this matter” subsequent to the issuance of the Original
Judgment differed in composition to that of the one which issued the Original
Judgment. Pronouncing on this very point, Amerasinghe, J., referring to Article

132(2) stated in Jeyaraj Fernandopulle v. Premachandra de Siva and Others
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[1996] 1 Sri.L.R. 70 that “when any division of the Court constituted in terms of the
Constitution sits together, it does so “as the Supreme Court” and that “it is one
Court though it usually sits in several divisions... each division has co-ordinate
jurisdiction.” In light of Fernandopulle's judgment the Supreme Court's divisions is
a produé’r of administrative expediency and nothing more, and in the light of
114(d) presumption under the Evidence Ordinance- which presumes that
judicial acts have been regularly performed- the suggestion that a change in
composition of a particular bench itself somehow extinguishes jurisdiction, is
proved fo be patently incorrect. Indeed the remedy sought by the Petitioner is
an action of the same nature as those found to be impugned. The prayer to
vacate the Order is a re-visitation of a judgment by the Supreme Court, and in
this case, by a bench differing in composition than the one which issued the
Order. Therefore, we are - in following such an argument - precluded from

being able to take such action.

Interestingly, the Fernandopulle case finds further relevance to this
sifuation before us, with its detailed reiteration of the general rule that *when the
Supreme Court has decided a matter, the matier is at an end, and there is no
occasion for other Judges to be called upon to review or revise a matter.” This is
made evident by the Fernandopulle judgment's extensive and explici’r.
statements of the need to pay allegiance to this rule when faced with “an
application made in the original action or matter or in fresh action brought to
review the judgment or order.” Importantly, the Fernandopulle judgment pre-
empts the expected argument of extraordinary circumstance, stating that
“when the decision is that of the ‘final’ Court, as is every decision of the
Supreme Court, due consideratfion should be given that fact” even though
“some people may regard a particular case as being unusual or extraordinary
or of special significance for one reason or another.” In light of Fernandopulle’s

judgment, | hold that to grant relief of the type that reverses a prior judgment of
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this Court is untenable and has no basis in Law and therefore no relief can be

granted on prayer (a).

As further reason to strip the Affidavit of its binding nature, the Majority
Decision has expressed “concern” regarding the nature of the Affidavit as one
being filed in compliance with and compelled by the Order. This “concemn”,
however, when viewed in the light of the Constitutional powers afforded the
Court fo deal with situations like the one before us, proves to be quite
misplaced. The Constitution unequivocally empowers the Supreme Court to be
the ultimate guardian of rights of the citizenry of Sri Lanka, going so far as to
confer the Court sole and exclusive jurisdiction over matters relating to
Fundamental Rights. The Hon. J.A.N. De Silva, C.J., in SCFR No. 352/2007 rightly
stated that:

As is made amply clear by subsection (4) of Article 126, inherent 1o the
effective supervision of matters pertaining to Fundamental Righfs is the
ability and power of the Supreme Court to administer relief and effect
action so long as such relief and actions are “just and equitable” - a
simple and unqualified two-word threshold clearly meant to give the
broad discretion and power required of the Supreme Court to
effectively address the infinitely myriad ways in which fundamental
rights can be violated. It is important to recognize, then, that the
Supreme Court's broad powers over matters of Fundamentdl Rights
stem, not from an overzealous interpretation of judicial power, but from
an understanding of the unique nature of these matters for which the
Court has been empowered to protect. Put simply, Fundamental Rights
applications are qualitatively different from other types of appeals
heard before this Court and warrant greater latitude with respect to
their review and redress in order to encompass the equitable
jurisdiction exercised in these applications.

The concept of Fundamental Rights encompasses the inalienable
rights of the citizens of the State. Violation of such rights by the State or
by the State in connivance with private actors is an attack on the very
“being” of the citizens who have reposed their trust in the Siate to
guard and protect them from violations of their Fundamental Rights.
Hence, where Fundamental Rights are concerned, the fruits of

e |



judgments affording relief and remedy are especially in need of being
accessible by the victims of such violations; it is the duty of the Court as
the ultimate guardian of these rights to see to it that this is sO.

It should be quite clear, then, that the decision by this Court to issue an Order
requiring'}he Petitioner fo forego any future opportunities to hold public office in
response fo the extensive, long-running, abuses of power and corrupt behavior
he committed in his capacity as a public officer was not an instance of the
Court being used “as an instrument of persecution”, but rather, an instance of
the Court upholding its duty to zealously protect the citizenry from g state actor
who is known to have extensively violated the trust they have reposed in him. To

paint the Petitioner as the victim of an overreaching Court is, frankly, alarming.

Inits pith and substance, prayer (b) of the Petition requires that a part of
the Affidavit filed by the Pefitioner be withdrawn. An Affidavit is g voluntary
declaration in writing by a person who swears on oath or solemnly affirms to the
truth of the facts therein to which he is able to testify of his own knowledge and
observations before a person authorized by law to administer oath or affirmation
such as any court, Justice of the Peace or Commissioner of QOaths. An Affidavit
by its very nature cannot be withdrawn as it is made in the first person, by the
maker of an Affidavit, from personal knowledge of the truth of the facts stated
therein or from information obtained from documents he or she has access to
and has perused. It is a solemn declaration of the truth of the facts therein,
made before a person authorized to administer an oath or affirmation. It is
tendered as evidence for the purpose of proving the facts therein to the Court,
Tribunal, Authority or person to whom it is tendered, so that it can be relied on
and acted upon. Therefore since an Affidavit is o solemn declaration of the truth
of the facts stated therein made by a person from his personal knowledge and is
evidence given on oath for the purpose of being relied on and acted upon, it

cannot be withdrawn.



As in the case of evidence given orally under oath or affirmation and recorded,
an Affidavit cannot be retracted from the record once it is filed in Court. Any
retraction on the evidence given by affidavit will entail similar consequences as
going baclz on oral evidence. The consequence of any person who willfully and
dishonestly swears or affirms falsely, to facts contained in an Affidavit, would be

guilty of making a false statement to Court, which attracts penal consequences.

In other words, once an Affidavit is filed of record, the law of estoppel preciudes
the maker of the Affidavit, from withdrawing it fo prevent any prejudice to any
person affected thereby. It is apposite and pertinent to note that an admission
of law is permitted to be withdrawn, but not an admission of fact made by a

party or his representative in Court. Vide Uvais v Punyawathie 1993 2 Sri LR 46.

There may however, in certain circumstances be a situation where an Affidavit
may be permitted to be withdrawn if it can be established and proved that it
was not made voluntarily but that the maoker at the fime of making or shortly
prior to it was subjected to threat, coercion or duress. At this stage it is
opportune to refer to the proceedings contained in the Journal entry of 8th

September 2008.

...Counsel further submits that the officer in respect of whose conduct
adverse findings has been made by Court is yet continuing to hold public
office, notwithstanding the fact that the findings of this Court, that this
officer has violated fhe provisions of the Constitution and thereby
breached the oath taken in terms of Article 53 of the Constitution. Thus he

is disqualified from holding public office.



Court is of the view that there is merit in this application and that the
matter should be referred to the bench which heard the case for further

orders.

Consequently the case was to be mentioned on 29" September 2008, before
the same bench that heard the main case. On 29t September 2008 the
Petitioner was represented by Additional Solicitor General. No objections were
taken with regard to the constitution of the bench. On this date, the following

order is reflected in the Journal entry.

“The ofther matter concerns the conduct of the 8§ Respondent. This Court
has come to firm findings that the 8 Respondent has acted contrary to
law against the public interest, in the conferment of benefits to a private
party. (Emphasis is mine). There is a firm finding that he has infringed the
Fundamental Rights guaranteed by Article 12 (1) of the Constitution. The
motion indicates that notwithstanding these findings which clearly show
that he has acted in flagrant violation of the Constitution the 8t

Respondent is yet continuing to hold Public office.”

Additional Solicitor General submits that the Attorney General has
revoked the Proxy of the 8 Respondent. In the circumstances the Court
directs the Registrar to issue a nofice directly on the 8 Respondent to be
present in Court on the next date and to reveal to Court; whether he
continues to hold office under the republic and if so the nature of such
office. and the place at which he is functioning whether he is holding in
office in any establishment in which the Government of Sri Lanka has any
interest purporting to represent the interest of the Government of Sri Lanka
and if so the nature of such office. Regisfrdr is fo issue Notice on the 8t

Respondent to appearin Court on 8 October 2008.
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This matter to be resumed before the same bench on 8 October 2008.

In terms of this Order nofices were issued to the Petitioner on 3@ October 2008.
On 8™ October 2008 several reports were tendered to court and submissions
made by the Additional Solicitor General that the investigations against the
Petitioner had commenced and were pending, by the CID, under the Inspector
General of Police, by the Commission to Investigate Allegations of Bribery or

Corruption and The Securities and Exchange Commission of Sri Lanka.

The Petitioner was present and represented by President’s Counsel Mr. Faiz
Mustapha with Mr. Shantha Jayawardane Attorney-at-Law. The Order made

pertaining to the Petitioner is quoted from the proceedings of that date.

Mr. Faiz Mustapha appears for the 8th Respondent and submits that within
four days of the judgment the 8" Respondent tendered his resignation
from the post of Secretary Ministry of Finance. He however submifs that
the 8'h Respondent continued to function in that post to discharge official
duties since the resignation was not accepted until much later. He further
submits that the th Respondent resigned from the Chairmanship of
Srilankan Airlines on 19.9.2008. This was accepted on 30.9.2008.He further
submits that the 8" respondent does not hold any office in any
government establishment or in any establishment that the government
has any interest. Counsel for the Petitioner submits that according to his
instructions the 8™ Respondent has an interest in a Company
incorporated, in which the Government has interest. He refers to two such
companies. Mr. Mustapha submits that he only holds a single share in
these companies and that he would severe links with these companies.
He further submits that the 8™ Respondent tenders an unreserved apology

to Court for having continued functioning after the judgment of this Court.

11

W



Hence the 8" respondent is given time to file appropriate affidavit in
which he may consider including the said expression of regret and firm
statement that he would not hold any office in any government institution
either directly or indirectly or purport to exercise in any manner executive
or administrative functions. Further affidavit to be filed as early as possible.

Mention for a final order on the matter on 20. 10.2008.

During the argument in this case, learned President’s Counsel appearing for the
Pefitioner argued that this order was coercive and ifs tenor did not leave any
option but to file an affidavit which he had no desire or intention to make. It is
fo be noted that prior to any Order of the Court with regard to the filing of the
affidavit, through oral submissions made by the same eminent President's
Counsel speaking on behalf of the Petitioner, an unequivocal expression of
regret was tendered. He declared that he had voluntarily severed himself from
holding any public office or performing public functions. He had himself
recognized that the adverse findings and content of the judgment, had grave

repercussions, and precluded him as a fit and proper person to hold such office.

This same counsel, in terms of the contemporaneous proceedings recorded on
that date, raised no demur to the fact that he should not hold public office, did
not seek to argue whether he should or should not hold public office, did not
even seek an opportunity to be heard on this subject either on the facts or on
the Law. In this context his plea that he was not afforded an opportunity to be

heard is untenable and cannot be accepted.

This also concurred with the contentions of the learned counsel Mr. Sumanthiran
for the petitioner who submitted that in the light of the finding in the judgment

and the infringement of the Constitution, that he had violated the oath of office
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in terms of Article 53 of the Constitution. He however contested the fact that the

Petifioner had relinquished all the offices held by him.

In the light of these conflicting submissions, the Court offered a method of
resolving the conflict, namely, by granting the opportunity for the Petitioner to
file an affidavit. Ex facie the order reads “he may consider...” These words
cannot be reasonably interpreted to be coercive or mandatory. The Order was
accepted without demur. The Order itself was consistent and in conformity with
the clear, undisputed findings that his confinuance to hold public office would
be inimical to the findings of the judgment and indeed to the ongoing
investigations by the 25%, 28h and 30t Respondents, namely the Criminal
Investigation Department, the Bribery Commission and the Securities and

Exchange Commission.

Consequently an affidavit was filed in Court including the impugned
undertaking contained in paragraph 13 of the affidavit which reasonably set
out that if he was presently unfit to hold public office in view of the judgment,
then he could possibly not hold such public office in the future. This
understanding was simply an affimation of what had been said by his Counsel
in Court. If indeed he was coerced as alleged, why was he not withdrawing the
entire affidavite Was the rest of the affidavit made voluntarily and in recognition
that he is not fit to hold public office after the disclosures of the judgment? If he
tendered an unreserved apology, spontaneously, without the need to do so, for
continuing fo hold office how could he rescind from this over all stance taken by
hime | hold that there is nothing in the proceedings or orders to indicate
coercion. The silence and inaction of the Petitioner for almost a year after the

filing of the affidavit also militates against coercion.



The “affidavit of a confidential nature" filed by the Petitioner, though not argued
by President's Counsel, contained an allegation of bias. On being questioned
the Learned Presidents Counsel for the Petitioner stated that he made no such
allegations against all the members of the Court but only against the retired
Chief JUstice. This document, not tendered to some of the justices, was filed
affer the amended petition as an “affidavit of confidential nature”, something
alien to the normal practice of court and the law, and which of course lost its
“confidentiality” the moment it was filed, became g matter of public record,

and served on the petitioner.

This allegation rests solely on a speech delivered on 24t July 2008 which was (i)
made after the delivery of the judgment, (i) does not refer to the Petitioner by
name, and (i) does not patently reflect bias against the Petitioner. Indeed
findings against him were made on documents of public record, affidavits,
counter affidavits and admitted facts before the Court, as is patently evinced in
the facts adverted to in the judgment. It is to be noted that no reference to
alleged bias has been made in any of the correspondence between the
Petitioner and the Secretary to the President in the many letters sent by the
Petitioner until its belated expression in the 3d set of documents filed in Court. In
terms of the Law, bias must be based on reasonable grounds and proved on
material facts and/or documents. In my opinion an oblique reference in a
speech delivered with typical candour and perhaps lack of judicious caution, at
a function relating to judicial officers and officers of the Court, does not
remotely sustain even an allegation of bias. In my view there is no reasonable
ground whatsoever for this serious allegation and, in fact, only merits
consideration of charges to be preferred against the Petitioner for contempt of
Court.
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Under these circumstances | therefore hold that prayer (a) and (b) should be

refused, and dismiss the Petition dated 31st July 2009.

During arguments it was suggested that the Order was made per incuriam
and in violation of the fundamental right guaranteed to the Petitioner under
Article 14 (1) (g) of the Constitution. This was not argued at length, clearly
because President's Counsel himself realized the futility of such arguments.
Relief in terms of Article 17 is only in “respect of infringement or imminent
infingement, by executive or administrative action....”.This argument has no

pbasis in Law.

It reasonably follows that since the undertaking given to Court cannot be
withdrawn and the application to do so is refused, the Petitioner would be, in my
view, standing in confempt of this Court for violating an undertaking he has

given toit.

Finally can the Court on its own volition free him from this undertaking merely
because the President has expressed a concern to have him back? In
considering this | am mindful of the fact that despite affidavits being tendered
to Court, apologies being made to Court and the findings of the judgment, the
Pefitioner has falsely made confrary representations to the Secretary to the
President in letters (marked "A") dated 25" July 2008 and (marked "F") dated
39 June 2009. In his letters to the Secretary he contradicts the contents of his
own affidavit, the submissions of his own counsel made at the time in Court and

Wh‘iICh is recorded in contemporaneous proceedings, and, in that sense,
| appears to be uncertain and confused. Did the Petitioner, in his affidavit, mean
what he said or has he fabricated his stance? To say the least his word, in ifs

varied contradictions, appears fickle.
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leads to a halt in the growth of the other. The promptings of a kind compassionate heart or
sympathetic urgings must necessarily be bridled in dealing with the resources of the State, for it
ultimately belongs to the People and must be in the custodianship of honest, disciplined,

hardworking and effective public officers.

I'accordingly dismiss the amended petition. No Costs.
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Two pages removed / excludedvby cannlballzatlon of from the orlgmal dissenting ]udgment of ]ustlce

Shlranee Tllakawardane \

, Undoubtedly, the appomtmg authority is the Presrdent -as Art|cle 52 mandates as much. When
.any lncumbent President exercrses these powers he or she is also under the same
Constrtutlonal mandate to act in accordance with the Doctnne of Public Trust that is reposed

~ through the Soverergnty of the People (Article 4) and under the-Law. No single Artlcle of the

» Constrtutlon can be ngen greater prommence than or. read inisolation from another. It must be

| ‘read and. mterpreted in a manner that accords with the plth and substance and indeed, the

::spmt of the entire Constitution. It is, after all, the executrve power of the People that is

’ Aexercrsed by any incumbent President. (Artlcle 4b)- Therefore ‘unfettered discretion cannot

- _'V"exrst where the rule of Iaw reigns.” Vide Premachandra v. MGjOI’ Montague Jayaw:ckrama and

~ another 1994 (2) S.LR. pg90at103.

o Artrcle 28 of the Constltutlon whrch deals wrth the Fundamental Duties states that the exercise
"”vand enjoyment of rights and freedoms is mseparable from the performance of duties and
- v‘obhgatrons (emphasis added) and, accordmgly, iti is the duty of every person of Sri Lanka:
| (a) to uphold and defend the Constrtutron and the Iaw ‘
(b) to further the national mterests and to foster natronal unity;
,_(C) to work conscrentrously in hrs chosen occupatlon
(d) to preserve and protect pubhc property and. to combat mrsuse and waste of publlc'
“property; - - S _.." o L M
' (e) to respect the _rights'a'nd- fr_eedorns'of others; -

(f) to protect nature and conserve jts riches. -

' Therefore the power to appomt should be Imked to the abovementroned duties. The provrsnon
of an Artlcle empowermg a person to make an appomtment cannot be consrdered in isolation,
,drsregardmg the basrc structure and tenet of the Constrtutlon Wthh is embodled in other

: Artrcles

o
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Therefore his or her acts as President, as a noble and gracious leader, must always be guided by
the underlymg duty to preserve and protect public property and to combat its waste and -
misuse. In a- monarchy the ruler rules under the ‘pleasure principle”, and could act in a
dictatorial manner. But under our Democratlc Socialist Republic governed by the Constitution,

which guarantees democracy to its people even an Executive Presndent does not have
untrammeled power and all acts of governance especially those that mvolve public finance,

must be in tune wrth the spirit of the Constitution which mandates good and responsible

governance

Furthermore “if there is one prmcrple which runs through the entire fabrlc of the Const:tutlon
it is the principle of Rule of Law and under the Constltutlon itis the Juducrary which is entrusted
with the task of keepmg every organ of the State within the limits of the-law and thereby
making the Rule of Law meaningful and effectlve " Vide In re The N/neteenth Amendment to the
,Const/tut/on 2002 (3) 85 at 100. Respect for the Rule of Law requrres the observance of
-minimum standards of openness fairness, and accountabrllty ” See Abdul Cader Ayoob V The
~Inspector General of Police and Others 1997 (1) S.L.R 412 at pg 419. The entire fabrrc of the
Constltutlon mandates that the rule of law be the ultimate framework of all acts carried out
under the Constltutlon mcludmg the acts of the executlve the leglslature and the Judlaary The
'Judgment of thxs Court has found the Petmoner a corrupt officer under the law Even in its
widest sense this would be mlmlcal to his appomtment to public office. My opposxtlon to the
granting of the relref requested by the Petitioner follows squarely from my alleglance to the
Rule of Law, the sole foundatron upon WhICh the strength of this Court lles and the prmctple ,
which mandates the we not arbitrarily dlsmrss prior rulings of this Court mcludmg the one

originally issued in thls case — merely for issues of pohtlcal expediency or convemence

LR

After all the Rule of Law IS ‘the backbone of good governance. The nurturmg of these twm |

mstrtutlons leads ultlmately to a stable and healthy nation. The stuntmg of one necessarlly’ o
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