Sri Lanka Government had to advance monies to Mitsui & Taisei
due to perverse Order by Justice C. V. Wigneswaran

SRI LANKA DISTRICT COURT

In D. C. Colombo Case No. 3155/Spl instituted on 13 September 1990 by Nihal Sri Ameresekere, upon
being supported by Senior Counsel P. Navaratnarajah Q.C., Enjoining Orders were promptly issued by
the Learned District Judge, P. Wijeyaratne Esqr., restraining any payment of monies to Mitsui & Co.
Ltd., and Taisei Corporation (Mitsui & Taisei) by Hotel Developers (Lanka) Ltd., (HDL) and/or by the
Government under State Guarantees, which had been issued to them for the construction of the
Colombo Hilton Hotel.

Thereafter, the Learned District Judge, P. Wijeyaratne Esqr., upon holding an Inquiry, issued Interim
Injunctions on 28™ October 1991, restraining any payment of monies to Mitsui & Taisei by HDL and/or
by the Government under the said State Guarantees, inter-alia, making the following observations;

# the Contractors having performed a lesser volume of work, have attempted to obtain a
larger sum of money... and the Plaintiff having raised the question concerning the basis for
the payment of monies.

# the other Defendants, [i.e .the Directors], as persons having connections concerning the
said Hotel business, having intervened therein in such matter, acting to obtain the said
monies, had not readily acted to conduct a correct examination.

# they having prevented such correct examination, were attempting to, howsoever, effect
the payment of monies.

# they are exercising the influence, that they have gained in society, acting together with the
Company, to prevent the raising of the questions concerning the matters of the work in
connection with the Contracts, the Prospectus ...

# their collaboration was adverse to the interest of the Shareholders of the Company (HDL),
and that they were acting through such collaboration, in a manner amounting to defeat
the interests of the Shareholders of the Company (HDL).

#  Accordingly, the present position is that the Defendants' (Mitsui & Taisei) statement, that
they have performed their part of the Contracts and the willingness shown by the
Company (HDL) to accept the same, as set out by the Defendants (Mitsui & Taisei), cannot
be accepted as the basis for payment .... in fact, whether, as stated by the Plaintiff, this is a
devious method of siphoning out, a large scale of foreign exchange from this country
..... The significance, that is shown herein, is that generally, the Company which has to pay
money, would be raising questions, in respect of such situation, and would not allow other
parties to act arbitrarily ..... If the position, that explains this is correct, then this actually, is
an instance of acting in fraudulent collusion.

SRI LANKA SUPREME COURT

Subsequently, the Supreme Court of Sri Lanka presided by His Lordship Chief Justice G.P.S. De Silva and
comprising Their Lordships Dr. A.R.B. Amerasinghe J and K.M.M.B. Kulatunga J, after Hearing, delivered
a historic landmark Judgment on 2" December 1992 (Ameresekere v Mitsui & Co. Ltd., and Others [1992]
LRC (Comm)) @636, upholding the above Order of the Learned District Judge and the issuance of the
Interim Injunctions, inter-alia, observing as follows;

# the Plaintiff has succeeded in establishing that he has a legally enforceable right and that
there is a serious question and prima-facie case and wrong-doer control, and that HDL is
entitled to the reliefs claimed.



# the Plaintiff has a reasonable and real prospect of success, even in the light of the defences
raised in the pleadings, objections and submissions of the Defendants

# the Plaintiff's prospect of success was real and not fanciful and that he had more than a
merely arguable case

# because in the circumstances of the case, the Directors, including the Government's
representatives on the Board will not assist or are helpless to intervene

# Interim Injunctions were granted to prevent the "syphoning out of money" from HDL and
the Country

# but for the Interim Injunctions, HDL, like Pyrrhus after the battle of Asculum in Apulia,
might well be constrained to say, "One more such victory and we are lost".

# it might be pointed out that it could not entirely be a matter of indifference to the
Government ..... the Government made itself eventually responsible for the repayment of
the monies borrowed by HDL

IRREFUTABLE EVIDENCE OF CRIMINALITY BEFORE A SPECIAL PRESIDENTIAL COMMISSION

Thereafter it was proven beyond any reasonable doubt before a Special Presidential Commission,
that the Cross-sectional Sheets of the original Architectural Plans had been replaced with new Cross-
sectional Sheets, giving new ‘elevations’ for the respective Floors, and two of the Floor Sheets and
the Basement Sheets of the original Architectural Plans had been removed, thereby thus
cannibalizing the original Architectural Plans of the Colombo Hilton Hotel.

As a result, the ‘elevations’ denoted on the Floor Plan Sheets were not the ‘elevations’ on the
corresponding Floors shown on the Cross-sectional Sheets ‘so introduced’, which was undisputed
evidence of criminality of cannibalization of the original Architectural Plans.

Appallingly, with such cannibalization, the 3™ and 4™ Floors were shown to be at the same
‘elevation’ of 24.5 meters, whilst the 19'" Floor and the Roof of the 19*" floor were shown to be at
‘elevations’ of 72.7 meters and 72.5 meters, respectively, whereby the Roof was depicted to be
below the 19" Floor !

With the disclosure of the foregoing irrefutable evidence of criminality, the Special Presidential
Commission of Inquiry observed that such was an intrinsic, inherent, impossibility for the Urban
Development Authority (UDA) even to have approved such Architectural Plans !

The ‘elevations’ depicted on the Floor Plan Sheets were identical to the ‘elevations’ on the
corresponding Floors shown in the Cross-Sectional Sheets in the original Project Plans, thereby well
and truly establishing the criminality of cannibalization of the original Architectural Plans, which
had been based on the original Project Plans. The Basement Sheets had been removed.

The Counsel L.C. Seneviratne P.C., representing the Japanese Architects, Kanko Kikaku Sekkeisha
Yozo Shibata & Associates did not cross-examine Nihal Sri Ameresekere on his above evidence
adduced before the Special Presidential Commission, though he was repeatedly exhorted to do so by
the Commissioners. Consequently, Counsel L.C. Seneviratne P.C., withdrew from appearing for the
Japanese Architects, Kanko Kikaku Sekkeisha Yozo Shibata & Associates.



Subsequently, the UDA acknowledging reckless negligence on their part, were compelled to
prepare Measured Drawings of the actually built Colombo Hilton Hotel structure.

The quality of the finishes and the equipment, fixtures and fittings too could not be verified, since
the original Schedule to the Supplies Contract also had gone missing, together with the original
Architectural Plans at all locations, with a mysterious fire at the Construction Site Office, with a
fabricated Police Report thereon, as was disclosed before the Special Presidential Commission.

PERVERSE PROCEEDINGS IN THE COURT OF APPEAL IN CHALLENGING THE SETTLEMENT
AGREEMENTS EXECUTED AT THE URGINGS OF THE SRI LANKA GOVERNMENT ON PRESSURES
EXERTED BY THE JAPANESE GOVERNMENT.

At the conclusion of an Inquiry into the issuance of an Interim Order i.e. Restraining Orders, put in
issue in the Court of Appeal in Revision Applications Nos. 721/98, 728/98 and 738/98, in a Judgment
delivered in March 1999 by Justice C.V. Wigneswaran, with Justice D. Jayawickrama agreeing, whilst
intriguingly upholding such Restraining Orders preventing the implementation of the Settlement
Agreements, highly questionably permitted the payment of the balance unwritten-off monies to
Mitsui & Taisei only in terms of the said Settlement Agreements, blatantly inter-alia, stating in
relation to them that;

“they need not suffer financially on account of this, since they had already agreed to
accept a lesser sum of money, as their dues”,

whilst in the same breath, Justice C.V. Wigneswaran had turned a ‘completely blind eye’ to the
aforesaid fraud perpetrated on HDL and the Government of Sri Lanka, as its Guarantor, which had
been upheld by the Supreme Court of Sri Lanka, as aforesaid.

Furthermore, Justice C.V. Wigneswaran had turned a ‘completely blind eye’ to the foregoing
irrefutable evidence of criminality before the Special Presidential Commission, and that the said
Commission had issued Show Cause Notices on grounds of fraud on HDL and the Government of Sri
Lanka, against 4 persons, including the Chairman & Managing Director of Cornel & Co. Ltd., who had
been the very Plaintiff-Respondent in this Application, and also the Chairman & Managing Director
of HDL, and who had endeavoured to scuttle the Settlement Agreements, which had been entered
into at the urgings of the Government of Sri Lanka due to pressures exerted by the Japanese
Government, and which had been formulated by the Hon. Attorney General, and approved by the
Cabinet of Ministers, and also by the Special Presidential Commission. Copy of Charge Sheet issued
by the Special Presidential Commission to HDL Chairman & Managing Director, C.L. Perera is given
below:




INGQUIRY NO. 1/9G

NOTICE UNDER SECTION 9 OF THE SPECIAL PRESIDENTIAL

COMMISSION OF INGUIRY LAW

You, whilst holding the office of Chairman and Managing Uirector
af Hotel Developers (Lanka) Ltd., which was the owning Ceinpany
of the Colombo Hilton Hotel and  the Company responsible for the
construction of the said Hotel by Mitsul and Teilsei Corporation
of Jdapan, and having negotiated and induced the issue of quaran-
tees by the Government of 5ri Lanka to Mitsul & Taisei Corporati-
onon behalf of  the Company, did or omit to do, betwesn 15%th
March 1983 and 16th August 1994 the following acts -3

{1} wrongfully fail to retain the Company’'s set of original
Architectural Flans dated 13,08, 1%8% that had been submitted
and  approved by the Urban Development Authority, as  the
owner’' s copy thereof, .

(2) wrongfuily permit and/or cause a new set of Architectural
Flans dated 15th July 198% to be substituted at the Urban
Development Authority without the approval of the Board  of
Directors of the Company,

(3) delibsrately and wrongfully fail and neglect to take action
to  enswre  that the construction of the said Hotel was  in
accordance with  the original Architectural Flans  dated
15.08.1983 and the schematic design plarm of 1989 marked as
F4 and P46 notwithstanding the faot that i matters  were
specifically brought to youwr notice by Nihal Sri Amarasek-—
era, & Director of the said Company.,

(4} wrongfully oppose the recommendation made by the Government
Nominee Director, M.T.L. Ferpando to have an independent

physical examination of the said Hotel carried out  to
ascertain  whether the said Hotel had been constructed bry

the contractor in accordance with the original Architectural
Flans dated 15.08.1983 and the schematic desion plan of
1980 marked as P4 and P44,

{(2) notwithstarnding the serious di ancies and queries  that
had swrfaced at the meetings of the Reoard of Directors of
the said Company  and the objections raised by several
Directors to the payments to be made to  the contractors,
collusively act  together with K.uN. Choksy and perﬁuadé
and/ar  induce the Secretary, Ministry of Finance, .
Faskaralingam, to make a payment of US Dollars Two Million




(&) Dishonestly and fraudulently collude with Mitsui & Co.  te
submit a set of false futuwre cash flow projections  and
Ffuture income statements of the said Hotel to the Government
af Sri Lanka and thereby induce the Government of Sri lLanka
to issue guarantees to M/s. Mitsul & Taisei Corporation of
JAapan

(7 Collusively acting together with the Executive Director of
the said Company dishonestly and  fraudulently DFEDare
Agreements  to eTfect & mortgsge of Lhe said Hotel to
Mitsuli & Tailsei Corporation, notwithstanding the fact that
Mitsui & Taisel Corporation bad  already obtained Htate
Guaraentees on this account from the Bovernment of Sri Lanka,

(8) disregard the discrepancies, shortcomings and irregularities
which were brought to the notice of the Hoard of
Directors, and wrongfully attempt to approve as  authentic
the Armual Accounts of the said Company  for the vear ended
Slst March 1990 and endeavour to take action toe  adopt  the
accounts with the object of suppressing the aforesaid fraud-
ulent acts and omissions,

(7) Frauwdulently and/or dishonestly enter into an  arrangemsnt
with Mitsui & Co. Ltd. Japan, with the objisct of receiving
payments  amounting to a sum of Threse Hundred
and Forty Million {Jap. Yen. for  procuring

concessions  from the Government Sri Lanmka, and  the ¥ 2
compromise the interest of the said Company and the Govern-
ment of Sri Lanka and fail to take Lorn,  whatsoever,
wher  serious discrepanciss and irregularities relating to

the construction of the said Hotel had surfaced  at e
meetings of the EBoard of Directors of the said Company.

The aforesaid acts of commission and/or omission on  your part
were Traudulent and were detrimental to the interests of the said
Comparyy and/or the Government of Sri Lanka, in its capacity as
‘the major Shareholder, causing financial lo and damage to  the
said Company and/or the Bovernment of Sri Lanka.

Having regard to the matters set out hereinabove, vou are hereby
required  to show cause as to why you should mot be tound guilty
of misuse or abuse of powsr and/or corruption and/or the commis—
sion  of fraodulent acts in terms of Section 9 of the Special

Fresidential Commission of Inguiry Law Mo, 7 of 1978, as amended.

BY ORDER OF THE COMMISSTON

SECRETARY



By the said perverse Judgment, Justice C.V. Wigneswaran, whilst restraining all other conditions of
the Settlement Agreements, questionably permitted only the payment of the reduced sums of
monies, as per the very Settlement Agreements themselves of the unwritten-off balance re-
scheduled to Mitsui & Taisei, after they had written-off Jap Yen. 17,586 Mn., in June 1995, then Rs.
10,200 Mn., value as at 31.12.2016 amounting to Rs. 89,927.6 Mn., and having re-scheduled the
balance value as at 31.12.2016 amounting to Rs. 51,884.7 Mn., over a further period of 16 years at
a reduced rate of interest at 5.25% p.a., which had been due to the sole sustained efforts of Nihal
Sri Ameresekere, and which had been admitted in writing in the said Settlement Agreements by
the Government of Sri Lanka, as having been of immense benefit to the Government of Sri Lanka,
as the Guarantor.

Justice C.V. Wigneswaran in his Judgment has intriguingly stated as follows, disclosing that he and
the S. Sivarasa, P.C. appearing for Cornel & Co. Ltd., whilst attempting to scuttle the Settlement
Agreements had evidently acted in concert and collusion - viz:

“Mr. Sivarasa, President's Counsel, during the course of this Court exploring possibilities of a
settlement did mention to Court that he would not have any objections to the Japanese
receiving their dues provided his client's rights under P6, P12 and P13 were protected. “

The foregoing raises the intriguing question, as to what motivated S. Sivarasa, P.C., appearing for
Cornel & Co. Ltd., to have so suggested to make payments to Mitsui & Taisei, and Justice C.V.
Wigneswaran to have most readily so agreed therewith, without having taken into cognizance the
Settlement Agreements in their entirety, which were inter-connected and inter-dependent,
forming one composite Agreement ?

The foregoing was an unilateral arbitrary reckless questionable direction by Justice C.V.
Wigneswaran, permitting payments to Mitsui & Taisei, whereby the sole responsibility for which,
and the consequences thereof lay with him, in that, the consequent pathetic financial plight HDL was
plunged into was as a direct result of such perverse direction, which had been consistently opposed
by HDL, the Government of Sri Lanka and Nihal Sri Ameresekere.

In so directing as aforesaid, Justice C.V. Wigneswaran had failed to take cognizance of the following
paragraphs in the Affidavit of the aforesaid C.L. Perera filed in D.C. Colombo Case No. 4414/Spl, which
paragraphs had been cited and included in the comprehensive Statement of Objections given
hereinbelow which was before him. How had Justice C.V. Wigneswaran being blind thereto ?

“56. | further plead that as the Supreme Court has already observed that prima-facie fraud has
been established and in any event, in all probabilities the alleged fraud to have been
committed by the Mitsui and Taisei will be established in the Action ... [reference being to
D.C. Colombo Case No. 3155/Spl]”

“59. | further state that the Supreme Court of this Country had already observed that prima-
facie fraud had been established on the part of Mitsui and Taisei and that in all probabilities
that the fraud committed by the said Mitsui and Taisei will be established and in the said
Case No. 3155/Spl., instituted by Mr. N.S. Ameresekere as representing the HDL.

“60. | further state that since the matter stated in Case No. 4392/Spl., are the same as stated in
Case No. 3155/Spl., the said Case No. 4392/Spl., there is a strong likelihood of this Action
also being successful ....."”



Furthermore in complete contradiction to the above, in this Case at paragraphs Nos. 40 (b)
at page 14 and paragraph 83 at page 26 of the Plaint settled by the very same Counsel, had
averred as given below, based upon the Affidavit of the same C.L. Perera. This had been cited
and included in the comprehensive Statement of Objections. How was Justice C.V.
Wigneswaran blind to such patent contradiction in the very same Plaint, thereby warranting
it to be dismissed in-limine;

"40(b) The original plans and the model of the Hilton Hotel were produced at the said Special
Presidential Commission of Inquiry and the Plaintiff went before the said Special
Presidential Commission of Inquiry. The Plaintiff states that there were no floors
missing in the said Hilton Building as falsely alleged by the 4th Defendant in the said
Action No.3155/Spl., the very filing of the said Action itself by the 4t Defendant was a
fraud on the shareholders of HDL, the public and the Government of Sri Lanka."

"83 ... The Plaintiff states that the very institution of the said action No. 3155/Spl itself
was a fraud on the shareholders of HDL, the public and the Government as the 4t
Defendant represented that it was a public interest litigation when in fact it was not so
but an illegal and wrongful strategy to gain personal advantage and benefits for
himself, The Company, the shareholders and the Government of Sri Lanka did not
benefit by the purported Agreements."

The foregoing intriguing Judgment of Justice C.V. Wigneswaran had been delivered with sheer
disregard to the material facts, which HDL and Nihal Sri Ameresekere had adduced in a
comprehensive Statement of Objections given hereinbelow, with supporting documents annexed
thereto, objecting to any such payments, whatsoever, being made, without the totality of the
Settlement being given effect to, which included very importantly, the further financial restructuring
of HDL, and thereby enhancing its profitability and debt- service ability - viz: Agreement No. 2

“14. HDL shall and will explore the feasibility of building the 3rd Tower of Hotel Rooms at the Hotel and
consider financing the cost of same, through a Rights and/or a new Issue of its Shares or otherwise,
as considered feasible, to enhance HDL's profitability and debt service ability, to enable the
repayment of the said Loans to Mitsui and Taisei and/or to the Government as aforesaid.

15. HDL shall and will cause its profitability and cash flow projections required for the purpose of this
Agreement and the said Agreement No. 1 to be formulated by Hilton International, the Managers of
the Hotel and/or the Auditors of HDL.”

Justice C.V. Wigneswaran making such highly questionable direction, preventing the further
financial restructuring of HDL, as had been specifically provided for in the Settlement Agreements,
had led to HDL being plunged into a pathetic financial plight, for which Justice C.V. Wigneswaran
stood and stands accountable and responsible, with a Judge not being entitled to take cover under
absolute immunity.

Intriguingly, there was not an iota of reference, whatsoever, in the Judgment of Justice C.V.
Wigneswaran to the said comprehensive Statement of Objections, notwithstanding that the said
matter before him was concerning an Inquiry into an Interim Order, vis-a-vis, the Restraining Orders,
which had been affirmed by the Supreme Court of Sri Lanka as aforesaid.

Justice C.V. Wigneswaran had deliberately ignored the fact that Decrees had been Ordered and
entered into of Consent by the Commercial High Court on the basis of the said Settlement
Agreements and copies of which Decrees before him. Justice C.V. Wigneswaran had no
jurisdiction, whatsoever, to interfere and/or intermeddle with such Decrees Ordered by the
Commercial High Court. This alone well and truly demonstrated that Justice C.V. Wigneswaran had
a hidden agenda lacking bona-fides.




DECREE

IN THE HIGH COURT OF THE
WESTERN PROVINCE
{(SITTING IN CcOoOLOMBO
EXERCISING CIVIL JURISDICTION

NTHAL SRY AMERESEKERE of
No.167/4, Sri Vipulasena Mawatha,
Colombo 10.

PLAINTIFF

Case No. H.C. (Civi1)116/96 (1) - Vg =
{D.C. Colombo Case No. 3155/8pl.]}

1s MITSUI AND COMPANY LIMITED, a Company orgenized
and existing under the Laws of Japan and having
. the Principal Place of business at 2-1, Ohtemachi
1-Chome, Chiyoda~Ku, Tokyo, Japan and having a
Liaison offica and/or a Place of business in Sri -
Lanka at No.315, Vauxhall Street, Colombo 02.

2. TAISETI CORPORATION, a Company organized and

existing under the Laws of Japan and having tha

Principal placa of business at 25-1, Nishi-

Shinjuku 1-chome, Shinjuku-ku, Tokyo, Japan and

having a Liaison Office and/or Place of business

s . in Sri Lanka at No.65, High Level Road,

o R T Maharagama and presently of Colombo Hilton Hotel,
Echelon Square, Colombo 1.

3. KANKO KTKAKU SEKKFISHA YOZO SHIBATA & ASSOCTATES,
Architacts & Designers, & corporation duly
organized under the Laws of Japan and having tha
Principal place of business at No.9, ¥ori
Building, 1-2-2, Atagn, Minata-~ku, Tokyo, .apan.

4, HOTEL DEVELOPERS (LANKA) LIMITED, formerly known
as LANKA JAPAN HOTELS LIMITED, and of No.18,
Alfred Place, Colombo 03, with an Operalional
office at 1000, Echslon Square, Colombo 1.

5. CORNEL LYONEL PERERA, Chairman/Managing Diractor,
Hotel Davelopers (Lanka) Limited, of 16, Alfrad
Place, Colombo 03.

6+ FREDERTCK GERMAIN NOEL MENDIS, Director, Hotel
Developers (Lanka) Limited, and of HKo.51/3,
Dharmapala Mawatha, Colombo 03.

7. KAIRSHASP NARIMAN CHOKSY, Director, Hotel
Davelopers (Lanka) Limited, of 23/2, $ir rnest
dea Silva Mawatha, Colombo 07.

8. NON PETER SEVERINUS PERERA, Diractor, Hotal
Davelopers (Lanka) Limitad, of No.686/2, Havalock
Road, Colambo 06.

9. KAZUTAKA KOBOY, Director of Hotel Developars
(t.anka) Limited, and of 6-38, Fujimicho,
Chigasaki, Kagsagawa, Japan.



"

10. KANAPATHIPILLAY SHANMUGALINGAM, Director, Hotel
Developars (Lanka) Limited, and of No.d,
Ramakrishna Avenue, Colombo 06 and prasently of
75 1/1, Isipatana Mawatha, Colombo 5.

11, KOJI TT0, Director of Hotel Developers (Lanka)
Limited, and presently of Np.315, Vauxhall
Street.,, Colombo 02.

DEFENDANTS

THIS ACTION COMING ON FOR FIWAL DISPOSAL before P. Wijayaratne, Esquire, Judge
of the High Court of the Western Province sitting in Colombo exercising Civil
Jurisdiction on the 23rd day of October 1986 in tha presence of Mr. K.Kanag~
Isvaran President’s gounse1 4ith Mr. Harsha Cabral, Attorney-at-Law, instructed
by Messers De S8ilva & Parera, Attorneys-at-lLaw on the part of the Plaintiff,
Mr.R. Abdeen, Attornay-at-law, on the part of 1st and 2nd Dafendants, #ir. D.
Yogandra, Attorney-at=Law on the part of the 3rd Defendant and Mr. A.S.M. Parera,
President’s Counsel and Additional Solicitor General with Mr. Uditha Egodahewa,
State Counsel instructed by I's. Priyani Peiris, State Attorney on the part of the
4th Defendant and having considered the joint Consent Motion dated 22nd October
1996 and filed on behalf of Lthe Plaintiff and the 1st to 4th Dafendants and filed
of record,

OF CONSENT IT IS ORDERED AN DECREED:-

(a) that the Plaintiff instituted the above-styled Derivative Action in law in
the District Court of Colombo, praying for reliefs against the 1st, 2nd,
3rd and 4th Defendants and sought and obtained Interim Injunctions against
the said Defendants av prayed for in thes Plaint '

(b}  that Their Lordships ol the Supreme Court on 2nd Decembar 1992 by Judgment
in Supreme Court Appea’ Nos. 33/92 and 34/92 affirmed and uphsld the Order
of the Learnad District Judge granting the sajd Interim Injunctions

(c) that the Plaintiff, tst., 2nd, 3rd and 4th Defendants and the Government of
the Democratic »Sociaiist Republic of Sri Lanka have entered into
Agreements settling the several issues, including costs, in this action

(d} that the 5th to 11th lufendants were named as parties to this Acticu only
in their capacity as the then Directors of the 4th Defendant end no
raliefs ware claimed 7z¢ainst any of them

IT IS FURTHER ORDERED AND DECREED OF CONSENT that the aforementioned Interim

Injunctions are hareby dissolved and this Action 1is hereby dismissed without
costs

HIGH COURT JUDGE

Prepared by us:-

Attorneys-at-Law for Plainti’f
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DECREE [ . @

®

IN THE HIGH COURT OF THE Qm@'
WESTERN PROVINCE
[SITTING IN COLOMBO]
EXERCISING CIVIL JURISDICTION

NIHAL SRI AMERESEKERE

No. 167/4, Sri Vvipulasena Mawatha
Colombo 10.

PLAINTIFE

Case No. H.C. (Civil) 134 |26 (1)
(D.C. Colombo Case N: 3231/Spi.) ) - VS ~

HOTEL DEVELOPERS (LANKA) LTD.,
formerly known as Lanka Japan Hotel Co.,
No. 16, Alfred Place, Colombo 3.

DEFENDANT

THIS ACTION COMING ON FOR FINAL DISPOSAL baefore P. Wijayaratne, Esquire, Judge
of the High Court of the Westarn Province sitting in Colombo exercising Civil
Jurisdiction on the 23rd day of October 1996 in the presence of Mr. K.Kanag-
Isvaran, President’s Counsel with Mr. Harsha Cabral, Attorney-at-Law, instri:cted
by Massers De Silva & Perera, ihttorneys-at-Law on the part of the Plaintiff and
Mr. A.S.M. Perera, President Counsel and Additional Solicitor General with Mr.
Uditha Egodahewa, State Counsel, instructed by Ms. Priyani Peiris, State Attucney
on the part of the Defendant and having considered the joint Consent Motion dated

22nd October 1996 and filed on behalf of the Plaintiff and the Defendant and
filed of record

OF CONSENT IT IS OI'\;DEREQ,AND DECREED:~

(a) that the Plaintiff abovenamed instituted the above-styled Derivative
Action in law, praying for reliefs against the Defendant and sought and

obtained an Enjoining Order against the Defendant as prayed for in the
Plaint

(b) that the Plaintiff, thae .Defendant, other necessary parties and the
Government of the Democrztic SOc'laHst Republic of Sri Lanka have entered

into Agreements settling the several issues, including costs, pertaining
. to this Action

(¢) that the Defendant do appyint another firm of Chartered Accountants as the
Auditors of the Defendent to have the Annual Accounts of March 1990

finalised and certified ir the context of the aforesaid Agreements and the
subjact metter of this Action

IT IS FURTHER ORDERED AND DECREED OF CONSENT that the aforementioned Enjoining
Order is hereby dissolved and Lhis Action 1s hereby dismissed w'lt‘\out costs

HIGH COURT JUDGE

Prepared by us:-

Attorneys~at~Law for Plaintiff
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Most shockingly and intriguingly in this matter of Inquiry into an Interim Order, Justice C.V.
Wigneswaran perversely and highly questionably dismissed the separate Applications for Leave to
Appeal, which were not before him and had not been thus heard. A Bench presided by His Lordship
Justice Mark Fernando and comprising, Justices A.S. Wijetunga and Ameer Ismail of the Supreme
Court, promptly granted Leave to Appeal against the aforesaid perverse Judgment of Justice C.V.
Wigneswaran, particularly on the following grounds, that the Leave to Appeal Applications had

been dismissed, without having been heard; that too, at an Inquiry into an Interim Order — viz:
/
“1. Has the Court of Appeal erred in law by dismissing Application Nos. 721/98, 728/98 and 738/98, and the
connected LA Applications Nos. 177/98, 178/98 and 179/98 at the conclusion of the hearing into the grant
of interim relief ?

2. Has the Court of Appeal misdirected itself by dealing with the main Applications, when the record clearly
shows that it was only the Application for interim relief which was being considered ?

3. Did the Court of Appeal misdirect itself in presuming that one Order would be made in Revision
Application No. 721/98 and LA Application No. 177/98 and that the said Order would be applicable to the
other four Applications, when in fact it had only being agreed that the Order in respect of interim relief
made in Revision Application No. 721/98 would apply to the other two Revision Applications ?”

As a consequence of the aforesaid perverse highly questionable Interim Order made in March 1999
by Justice C.V. Wigneswaran as aforesaid, and with the main Case subsequently being dismissed by
the District Court only on 26" May 2014, consequent to the Supreme Court Judgments dated 5%
August 2013 and 25" November 2013 in such regard.

HDL as a consequence was plunged into a pathetic financial plight, and the Government of Sri
Lanka, as Guarantor, had to advance to HDL Rs. 3,949 Mn., to pay part of the balance monies to
Mitsui & Taisei, with the Government charging SL Rs. 8,149 Mn., as interest thereon, with interest
exceeding the Capital, making a total Claim of SL Rs. 12,098 Mn., as at May 2011, upon which
premise HDL had been included to be vested in the Government by an ad hominum ‘Urgent Bill’ in
November 2011; without any of the affected parties having been heard, with a Special
Determination made in complete contradiction of the Constitution of Sri Lanka.

JUSTICE C.V. WIGNESWARAN SUBSEQUENT ATTEMPT TO ‘SETTLE’ A CONTEMPT APPLICATION !

Justice C.V. Wigneswaran’s questionable conduct is borne out further by the following matter, which
was also heard by him in the Court of Appeal, notwithstanding Solicitor General, C.R. de Silva, P.C.
having strongly objected to him hearing the said matter.

> Nihal Sri Ameresekere had been noticed to appear on 22", 23, and 24" November 2000 in
the Court of Appeal to give evidence in an Application for Contempt of Court, in Court of
Appeal Application No. 883/96/A made by Cornel & Co. Ltd., supported by S. Sivarasa, P.C.
against Mitsui & Taisei and certain Finance Ministry Officials.

> When this matter came up on 22" November 2000 before a Court of Appeal Bench,
presided by Justice C.V. Wigneswaran and comprising Justice N.E. Dissanayake, Solicitor
General C.R. de Silva, P.C., appearing for the Finance Ministry Officials, had strongly
objected to Justice C.V. Wigneswaran hearing this matter of Contempt, in view of the
aforesaid prejudicial perverse Judgment he had previously delivered in March 1999, having
also baselessly castigated the Finance Ministry Officials therein, thereby being a biased
prejudiced part.
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» Justice C.V. Wigneswaran had consequently intimated (and/or pretended ?) that he could
not recollect the said Judgment, and adjourned Court for the next day, 23" November 2000,
for him to check on the said Judgment, reference of which was given to him by Solicitor
General C.R. de Silva, P.C.

> On the next day, 23™ November 2000, Justice C.V. Wigneswaran informed that he had
checked the said Judgment, and stated that he saw no reason, why he should not hear this
Contempt Application, notwithstanding the objections of Solicitor General C.R. de Silva,
P.C.

» Appallingly, Justice C.V. Wigneswaran on an Application made by S. Sivarasa, P.C. supporting
the Contempt Application of Cornel & Co. Ltd., concurred that the Contempt matter would
be withdrawn by Court, if the matters affecting Cornel & Co. Ltd., were settled - was this
not an instance of sheer abuse of the process of Court, blatantly condoned by Justice C.V.
Wigneswaran ?

» Douglas Premaratne, P.C. appearing for Nihal Sri Ameresekere, who had been summoned as
a Witness, insisted and got it recorded, that Nihal Sri Ameresekere would not be bound by
any agreement or settlement reached between parties, whilst S. Sivarasa, P.C., who
supported the Application for Contempt, objected to the recording of such statement made
on behalf of Nihal Sri Ameresekere.

> Curiously the Contempt of Court Application was thereafter taken off the Roll, and
indefinitely postponed by Justice C.V. Wigneswaran !

INDIAN SUPREME COURT REJECTS JUSTICE C.V. WIGNESWARAN’S EVIDENCE AS ‘WISHFUL
THINKING” !

The following is a citation from “Swami Premananda; Avatar behind bars” by Adams Parsons
http:/www.einterface.net/gamini/premananda.html| (Emphasis added)

“With his hair tied on top of his head and a warm bearded smile for every visitor, it is hard to
imagine this gentle Swami as capable of the heinous crimes alleged. But on 5% April 2005,
the highest Court in India deemed that Premananda’s ‘double-life” sentence for murder, rape
and conspiracy will run consecutively without further appeal ...... The Supreme Court Judges
in Delhi branded Premananda a “devil” and a “monster”, even going beyond their powers to
forbid in remission of his sentence or amnesty ....... a more mystical interpretation of the
case surprisingly comes from a Supreme Court Judge in Sri Lanka, C.V. Wigneswaran, who
is a long- time devotee of Premananda and one of many defence witnesses rejected by the

”n

Courts as a “wishful thinker” ”.

Cited below is an interview, which had been given by Justice C.V. Wigneswaran, vis-a-vis, the
foregoing Judgment of the Supreme Court of India, delivered on 5™ April 2005 in Case No. Appeal
(crl.) 611-612 of 2003, notwithstanding that the Supreme Court of India is highly respected and
renowned for its fearless judicial independence — Source - http://www.justice-for-
premananda.org/en/interviews/wigneswaran/
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JUSTICE FOR PREMANANDA

Biography | Sri Premananda Ashram | The Legal case | Articles | Contact us

INTERVIEW WITH MR. WIGNESWARAN, RETIRED JUDGE OF THE SUPREME COURT OF SRI
LANKA, CONCERNING THE RECENT JUDGEMENT AGAINST SWAMI PREMANANDA

Recorded on September 15 2005 in Colombo, Sri Lanka

Question: Mr. Wigneswaran, how did you, being a Supreme Court Judge yourself and
knowing all the facts of this case well, receive the news that the Supreme Court of India
upheld the conviction against Swami Premananda in their judgment given on 5th April 2005?

Mr. Wigneswaran: | was most surprised because we normally expect the highest court of the
land to be dispassionate, impartial and unbiased. We would expect them to examine the
previous shortcomings in the case and to give a considered opinion. However, | found that
this particular judgment seems to have been of the same kind as the judgment of the lower
Courts, and that was a surprise to me. They have preferred to abide by the findings of the
lower Courts, which is most disheartening because, for example, the sanction granted to
apply physical force to obtain implicating statements from witnesses is really appalling. | just
did not expect the Supreme Court to act in this fashion. It only shows that there has been a
tremendous amount of bias and prejudice with regard to this case and that has got into the
minds of judges too, when they are expected to be absolutely impartial. So | would say that
this was actually a surprise to me and | was most saddened and anguished by the said
judgment.

Question: How would you as a judge comment on the reasons given by the judges or their
explanation for confirming the judgment of the lower courts?

Mr. Wigneswaran: You see this is an instance where | have always said right from the
beginning that there was no case at all. This case could not have gone anywhere beyond the
Police Station if the Police had been really interested in finding out actually and impartially
what really had happened. They would have come to their own conclusion as to the falsity of
the complaints and they would not have even filed this case. But here is a case where the
Police takes over all the witnesses, keeps them under their supervision until the trial is over.
These witnesses were kept incommunicado, never allowed to see their parents nor their
dear ones and this is how evidence was obtained from them. The judges were interested in a
conviction for reasons best know to them, rather then seeking the truth. The innocence of
the accused was immaterial to them. In fact it would have been so easy for any perceptive
judge to have seen through all this if he was not unduly prejudiced by the accused being a
Swami. Therefore, | was really surprised that this has not been seen by the lower Court, the
High Court and now the Supreme Court of India. It does not speak well of the judicial acumen
of the Judges.

Well, if you ask me how would I have looked into this particular case, in fact any judge would
first of all have checked up all the matters. What | find is that certain steps have been taken
by the police. Very cunningly they have been taken and they have made use of the witnesses
by keeping them under their custody. Even while they were at Women’s Homes they were
under their direction and custody and the police made use of them for the obtaining of the
type of evidence they wanted to foist on the Swami. These girls have been given training to
give false evidence under duress. One cannot expect this type of case to have been not seen
through by any perceptive impartial judge.
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This is what is really making me very sad. | do not think if it was a case that would have come
up in front of us here in this country (Sri Lanka), our judges would have acted in this manner.
You can see that there had been so much prejudice caused by the papers, the media. They
have gone to town with all sorts of stories. None of those stories were true. Most of them
were absolute untruths and some were half-truths slanted to slander Swamiji. But they were
so sensationalized that the judges had fallen a prey to all this. And this is the most
disheartening thing, because judges are not expected to become partisan in these matters
and to feel that this might have happened and therefore to conclude that it must have
happened. That is not the way in which judgments have to be written. You start off on the
wrong foot saying Swami has been a sort of a Satan, one who should have been religious had
been acting as a Satan and so on. This is not the way. The Judge should have gone into the
whole case very dispassionately, step by step, found out what was the truth, especially
because this particular case had come from the Original Court, gone through the High Court
and some of the most sought after lawyers had appeared in this case and had stated that
there have been a lot of shortcomings in this particular case. Why these matters had not
been looked into is beyond me. Now for example the judge at the beginning of this judgment
said: “It illustrated a classical example as to how the insatiable lust for sex of Swami
Premananda leads to the raping of 13 Ashram girls and the murder of one Ravi.” This means
that he has already made up his mind that this is what has taken place and thereafter he
goes on to only find out what is the evidence that is available in order to say that the Swami
had indeed committed all these offences. This is not the way in which judges are expected to
write judgments. They have got to start from the beginning, set out how the police have
stated their case, the type of evidence led by them, their cross examination and then look
into the type of evidence that have been led on behalf of the accused, go into all aspects and
then come to a decision and a determination at the end. | am sad to say that this is not the
type of judgment that was expected of the Supreme Court of India, which has been held in
high esteem hitherto. Because India is a nation for whom we have a great respect because
spirituality lies at the heart and core of that country, Judges to come out with such
judgments is incomprehensible.

Question: In this judgment Swami was given double life sentences. It is stated by the
Supreme Court that no remission nor amnesty should be considered. Would you agree?

Mr. Wigneswaran: Yes, this again shows the prejudice. The judges have been so prejudiced,
that in their own mind they had thought that he is a diabolical Satan and therefore have
gone out of their way to transcend the power given to them, which is that they have to give a
sentence and thereafter the question of remission had to be looked into by the Executive.
Now the very fact that they have gone beyond it and said that no remission should be given
shows the extent of their prejudice and that is precisely what | am trying to point out: Judges
are not expected to be prejudiced in their minds, biased in their minds. They have got to look
at any particular case that comes up in front of them dispassionately. This is a very good
example of the fact that judges either for reasons best known to them or because of their
enthusiasm to punish a person whom they thought was a diabolical criminal, went to the
extent of transcending their limits, which have been laid down as to how sentences should
be given. | think it is not proper on their part and the Executive should not be bothered about
what the Judges have said in this. Because the Executive could still go into this question and
find out whether there are adequate and cogent reasons which need to be taken into
consideration with regard to the remission of the sentences and so on.

May we hope that the truth about this case will exposed soon and that justice will be done to
Swami Premananda and the other innocently imprisoned.
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S.P. Sriskantha, LL.M. (U.K.)
Attorney-at-law,
Solicitor [Eng. & Wales]

1.1.2017

GIVEN BELOW IS THE COMPREHENSIVE STATEMENT OF OBJECTIONS, WHICH WAS BEFORE
JUSTICE C.V. WIGNESWARAN AT THE AFORESAID INQUIRY, TO WHICH HE HAD NOT MADE
AN /OTA OF REFERENCE IN HIS PERVERSE HIGHLY QUESTIONABLE JUDGMENT
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[N THE DISTRICT COURT OF COLOMBO

CORNEL & COMPANY LIMITED of No. 16, Alfred
Place, Colombo 03.

PLAINTIFF

Case No. 5095/Spl. Vs

1. MITSUI AND COMPANY LIMITED, having the
principal place of business at 2-1, Othemachi 1-Chome,
Chiyoda-Ku, Tokyo, Japan sad having a registered
place of business in Sri Lanka at LOLC building, 2*
Floor, 100/1,1/1, Sri Jayawardena Mawatha Rajagiriya

2. TAISEl. CORPORATION, a Company having the
principal place of business at 25-1, Nishi-Shinjuku 1-
Chome, Shinjuku-ku, Tokyo, Japan and having a
registered place of business in Sri Lanka at 3" Floor
Hilton Hotel, Lotus Road, Colombo 01.

3. HON. ATTORNEY GENERAL, Attomey General's
Department, ~Colombo 12.  (Representing the
Government of Sri Lanka.)

4, NIHAL SRINATH AMERESEKERE,
of 167/4, Sri Vipulasena Mawatha,
Colombo 10.

5 HOTEL DEVELOPERS (LANKA) LTD. of Echelon
Square, Lotus Road, Colombo 01.

DEFENDANTS

On this 4™ day of May 1998

The Statement of Objections of the 4% and 5" Defendants abovenamed appearing by GILBERT SOMASIRI HERAT
GUNARATNE, UDAYA LANKADHIKARI KADURUGAMUWA, MOHAMED ISMAIL MOHAMED JAAFER,
SIVASAMPU SUNTHERALINGAM, VIJAYALAKSHMAN WANASUNDERA WIJAYATILAKE, SUGANTHIE
WUAYASURIYA and GALAPPATHTHY ARACHCHIGE TUDOR JAYASURIYA, practising in partnership under
the name, style and firm of F.J. & G. DE SARAM and their assistants Attanayake Chandra Roserene Deepthi Abeysena,
Altidiya Liyanage Saman Nadira Siriwardena, Sita Vinothini Amarasckera, Chamari de Silva, Withanage Chandrika
Manohari Samarasinghe, Panawalage Nilanthi Bernadette Perera, Manjula Sargarika Elicpola, Dona Sharmila
:‘tiyadarshani Nugawela, Ranawaka Achchige Gamini Ranawaka, Karunaratne Mudiyanselage Upekha Indu Kumari
Senaratne, Nilmini Waidyatilleke, Udu Kumburage Jayathri Chandira Kulatilaka Ayesha de Alwis, Brahakmanage
Lilamani St. Anne Perera, Nimalie Hemapriya Jayawardana, Chiranga Gimhani Palihena, Withanage Thushani Niranjali
Dayaratne, Roshani Marie Kobbekaduwa, Ayomi Manel Aluwihare-Gunawardene, Lekha Lilamani Walpola, Javanga
Kumudu Kumari Wegodapola, Shyama Gunawardhana, Devika Kumudu Kumari Gamalath and Surcka Keshani

Abeygunawardene their registered Attorneys at Law state as follows:

1. These Defendants state that,

i(a) They deny all and singular the several averments contained in the Plaint and the
corresponding statements in the Affidavit filed therewith, save and except those that are

expressly admitted hereinafter.

1(by The 4™ Defendant had been a Subscriber to the Memorandum & Articles of Association (P1)of
the 5" Defendant, Hotel Developers (Lanka) itd., (hereinafter referred to as "HDL") and a
signatory to the HDL Prospectus (P5) and a Shareholder, and a Director thereof, in his own
right, since the incorporation of HDL on 15.3.83 upto 22.12.'90 and thereafter had been
appointed a HDL Director from 6.10.'94 by the Government.

HDL is the owning Company of the Colombo Hilton Hotel [hereinafter referred as the
"Hotel"]

2. These Defendants state that;

2(a) C.L. Perera, the alter ego of the Plaintiff, Comel & Co. Ltd, and its Chairman & Managing
Director, has filed Affidavit for and on behalf of the Plaintiff in this Case,



2(b)

2(c)

2(d)

The said C. L. Perera also functioned, as the Chairman & Managmg Dzr
from its commencement on 15.3.'83 upto 28.6.'95, when he was removed, as the Ch@rman &
Managing Director of HDL at the HDL Board Meeting held on 28.6.'95.

The said C.L. Perera filed D.C. Colombo Action No. 4413/Spl on 21.7.'95, inter-alia, seeking
Interim Injunctions against his said removal, as HDL Chairman & Managing Director,
canvassing the validity of the said HDL Board Meeting and the decisions taken thereat,

On 3.10.'97, the then Leamned District Judge, LK. Wimalachandra Esqr., made Order in the
said Action No. 4413/Spl, refusing the said C.L. Perera's Application for Interim Injunctions,
inter-alia, observing ;

- "Even if there was an irregularity in summoning the Board Meeting a subsequent Board
Meeting can ratify and confirm what was done irregularly and it will then be valid ab-
initio (Compagnie de Mayville Vs. Whitley (1896) 1 ch 788)" [at page 8 of Order]

- "In Bently-Stevans Vs. Jones case, it was held that, “failure to give proper notice to a
Director merely entitles him to require a second Meeting to be held if he does not attend
the first ; if he does not require a second Meeting to be held within a reasonable time after
learning of the first Meeting, he waives his right to require it, and the resolutions passed

- at the first Meeting then become unassailable' ".[at page 8 of Order]

- "In the circumstances there is no merit in the Plaintiff's claim that the convening of the
said Board Meeting and holding the said Board Meeting and the decisions made therein
are null and void and of no force or avail in law" [at page 8 of Order]

- "It is a well settled principle that the Court declines to interfere in respect of the internal
management of a Company. If the Directors exercise a power in good faith their
judgment is not open to review by the Courts. The duty is for the Directors.to act bona-
fide in what they may consider and not what a Court may consider — is in the interests of
the Company, " {at page 11 of Order] ~

- "According to the Document marked X' the confirmed Mmutes of the Extra-Ordinary
General Meeting of the 12™ Defendant Company- [being the 5™ Defendant abovenamed,
HDL] held on 21.12.1990, the Plaintiff confirmed that the Government of Sri Lanka
owns 65% of the shares of the 12® Defendant [HDL] and the right of the Government to
nominate 6 Directors to the Board of Directors. The Plaintiff has not correctly disclosed
aforesaid facts in the Affidavits filed by him." [at page 15 of Order]

Certified copy of the said District Court Order dated 3.10.'97 is annexed hereto marked 4D1(a) and

2(e)

" pleaded as part and parcel hereof.

The said C.L. Perera sought to challenge the said Order in C.A./L.A. Application No.187/97,
together with Revision Application No.785/97, wherein His Lordship Upali De Z.
Gunawardena J on 3.4.'98 made ‘Order, upholding the aforesaid Order of the Learned District
Judge, inter-alia, observing;

- "To quote the relevant excerpt of P36 : ' This is to inform you firstly that in all the
circumstances the two purported notices are both invalid in law and cannot oblige me to
be present.' The Plaintiff-Petitioner had in his letter clearly said that he was 'not obliged'
to attend which meant that he couldn't be compelled to attend. This serves to show that he
could have very well attended the Meeting only if he chose to do so. The Plaintiff-
Petitioner had found that the notice that the Plaintiff-Petitioner had received was long
enough to enable him to have sufficient time to get advice as to whether he ought to
attend or not and even send a communication to the 1" Defendant- Respondent purport of
which communication was that he had been 'advised that he was not obliged to attend' "
[at pages 19 and 20 of Order]

- "To quote from the said letter: 'l am advised that in view of the foregoing any attempt on
your part to act to my detriment ...would not only be wrongful and unlawful but be of no
force or avail in law'. It is not difficult to put two and two together and infer that the
Plaintiff-Petitioner had refrained from attending the Meeting at which he was removed
from the office of the Managing Director, not for any other reason but that he had been
‘advised not to attend'. Even the phraseology of the solitary paragraph from [P36] quoted
above betrays the hand of the lawyer or the legal adviser in drafting the letter "[at pagel8
of Order]

Certified copy of the said Court of Appeal Order dated 3.4.'98 is annexed hereto marked 4D1(b) and

pleaded as part and parcel hereof



2(f)  The 4™ Defendant duly requisitioned a HDL Board Meeting for 23.2.'96 upon the Counsel
appearing for HDL and its Directors in SC/Spl L.A. Application No. 49/96 [D.C. Colombo
Case No. 4413/Spl] LS. de Silva, Attorney-at-Law, seeking certain clarifications from the
HDL Board. Consequently, E.S. Harichandra, the instructing Attomey-at-Law for the Plaintiff
in this Case, by his Letter dated 22.2.'96 on behalf of the said C.L. Perera, threatened and/or
intimated the 4™ Defendant and the HDL Directors not to hold such legitimately convened
HDL Board Meeting, which nevertheless was held.

True copies of the HDL Secretaries Notice dated 21.2.'96 of the said HDL Board Meeting and the said
Letter dated 22.2.'96 are annexed hereto marked 4DI1{cl & c2), respectively and pleaded as part and
parcel hereof

3. These Defendants state that,

3(a) .  The Agreements to settle D.C. Colombo Cases Nos. 3155/Spl. and 3231/Spl., marked P36,
P37, P38 and P39 annexed to the Plaint, sought to be challenged in this Case, were tabled and
unanimously approved at the said HDL Board Meeting held on 28.6.'95.The Board authorised
the affixing of the Seal of HDL on the Agreements to formalise the Settlement. HDL was not
a party to Agreement No. 3 - P38, A statement setting out the financial aspects of the
settlement with the 1 & 2™ Defendants abovenamed was also tabled and unanimously
approved at the said HDL Board Meeting on 2876.'95. The Minutes of the said HDL Board
Meeting were unanimously confirmed at the next HDL Board Meeting.

The Plaintiff and/or the said C.L. Perera are not parties to the said Agreements P36, P37, P38
and P39,

True copies of the aforesaid Siatement tabled at the HDL Board Meeting on 28.6.'95 and certified copy
of the Minutes of the said HDL Board Meeting and Agenda thereof are annexed hereto marked 4D2(al,
a & a3), respectively and pleaded as part and parcel hereof

3(b)i At the said HDL Board Meeting on 28.6.'95, the Board having noted Letter dated 23.6.'95
from the Institute of Chartered Accountants of Sri Lanka, a further Settlement Agreement was
unanimously approved and the affixing of the HDL Seal thereon was authorised. The said
Settlement Agreement, as admitted therein by HDL, pertained to, baseless and malicious;

s complaints made against the 4™ Defendant to professional institutions of which the 4"
Defendant is 2 Member in respect of which, the aforesaid Letter dated 23.6.'95 was tabled,
and

s D.C. Colombo Case No. 15322/MR instituted against the 4™ Defendant on the same said
baseless premise, without any probable cause of action,

both caused by the said C.L. Perera in the name of HDL in July/August '94, without any HDL
Board Decisions/Resolutions approving and/or authorising the same, in the circumstances of
the 4® Defendant, having steadfastly resisted pressures to withdraw the aforesaid D.C.
Colombo Cases Nos 3155/8pl., and 3231/Spl,, that had been instituted by him in the right and
in the interest of HDL.

True copies of the aforesaid Leiter dated 23.6.'95 and the Settlement Agreement dated 28.6."95 are
annexed hereto marked 4D2(b ) and 4D2(c) respectively and pleaded as part and parcel hereof

ii.  The said baseless and malicious Case, D.C. Colombo No. 15322/MR, had been filed in
August '94 through Attorney-at-Law Hussain Ahamed, the HDL proxy having been granted,
by the said C.L. Perera and the then HDL Secretaries, Corporate Advisory Services (Pvt.)
Ltd., [who had been appointed only in May '94], without a HDL Board Decision/Resolution to
have done so. As per HDL Board Decisions/Resolutions the new HDL Secretaries, Corporate
Services Litd., informed the said Hussain Ahamed of the revocation of such unathorisedly
granted HDL Proxy, forwarding certified extracts of the relevant HDL Board Minutes.

Having consented in writing to the revocation of the said Proxy, subsequently, the said
Hussain Ahamed made application to Court to retract his aforesaid revocation, on the basis of
a Letter dated 10.10./96 addressed to him by the said C.L. Perera, purporting to be the HDL
Chairman & Managing Director, notwithstanding the Order of the Supreme Court dated
28.2.'96 referred to in paragraph 3(c) hereinbelow.

As per the aforesaid Settlement Agreement, HDL issued Letters of Apology/Explanation dated
21.10.'96, addressed to the 4™ Defendant and to the said professional institutions, signed by
HDL Govemment Director, Dr. P.B. Jayasundera and HDL Director of the 1% & 2™
Defendants, T. Ishibashi, tabled at HDL Board Meeting on 25.10.'96.



By Letters dated 15 & 20.11.'96, HDL Secretaries, Corporate Services Lid., forwarding
certified extracts of HDL Board Minutes, informed the said Hussain Ahamed, inter-alia, of
the aforesaid Settlement Agreement entered into with the 4" Defendant and the Letters of
Apology/Explanation so issued, further confirming to the said Hussain Ahamed, that the HDL
Proxy granted to him had been revoked by the HDL Board and that the said C.L. Perera had
no authority, whatsoever, to send him the aforesaid Letter dated 10.10.'96 countermanding and
in contravention of HDL Board Decisions, and that the HDL Board had further noted, that
without the HDL Board having considered the matter or authorising him to do so, that he,

Hussain Ahamed, had filed the Replication of HDL on 15.12.'94 on Claims in Reconvention
made against HDL by the 4™ Defendant in his Answer of 18.11.'94.

The said Claims in Reconvention, inter-alia, was for,

"a declaration that the Chairman & Managing Director of the Plaintiff
Company, Comel L Perera, as the Chief Executive of the Plaintiff Company is
accountable and responsible for the state of affairs of the Plaintiff Company, as
disclosed in the aforesaid D.C. Colombo Action Nos. 3155/Spl and 3231/5pl
and accordingly, that he is not a fit and proper person to hold such office of
Chairman & Managing Director, nor a Director, of the Plaintiff Company, on
account of such wrongful conduct and actions as aforesaid."

and, a Claim for Damages in a sum of RupeesiF ifty miHion (Rs.50,000,000/-)

The matter of the revocation of the said unathorisedly granted HDL Proxy is still pendmg in
Court, awaiting Order by the then Learned District Judge since October '96.

True copies of the said Letter dated 10.10.96 and the said Letters dated 21.10.'96 are annexed hereto
marked 4D2(d ) & 4D2(el-e5) respectively and pleaded as part and parcel hereof

3(c) In the said D.C. Colombo Case No. 4413/Spl,, the said C.L. Perera upon distortion and/or
suppression and/or misrepresentation of facts, as morefully set out in paragraph 14(e)
hereinbelow, sought to maliciously restrain the 4 Defendant from functioning as a HDL
Director and wrongfully. obtained Enjoining Order, which was subsequently set aside by the
Court of Appeal and the Supreme Court in respective Applications, C.A. Application No.
889/95 and S.C./Spl. LA Application No. 49/96

Certified copies of the said Court of Appeal Order dated 30.1.'96 and the Supreme Court Order dated
28.2."96 are annexed hereto marked 4D2(f) and 4D2(g) respectively and pleaded as part and parcel
hereof

‘These Defendants state that the aforesaid Cases Nos. D.C. Colombo 3155/Spl. and 3231/Spl. instituted
by the 4™ Defendant in the right and interest of HDL, were withdrawn of consent on 23.10.96,
specifically on the basis of the aforesaid Agreements P36, P37, P38, P39 & Settlement Agreement
referred to at paragraph 3 (b) hereinabove. Accordingly;

i in Case No. 3155/8pl., the High Court [Civil] of the Westem Province, of consent, ordered
and decreed, inter-alia, -

"(c) that the Plaintiff [being the 4" Defendant abovenamed], 1% ,2™, 3" and 4™ Defendants
[being the 1" & 2" Defendants abovenamed, the Japanese Architects, and the 5
Defendant abovenamed, HDL, respectively] and the Government of the Democratic
Socialist Republic of Sri Lanka have entered into Agreements [being P36, P37, P38,
P39 & Settlement Agreement referred io at paragraph 3 (b) above] settling the several
issues, including costs, in this Action”

i in Case No. 3231/Spl., the High Court [Civil] of the Westemn Province, of consent, ordered
and decreed, inter-alia, -

"(b) that the Plaintiff [being the 4" Defendant abovenamed), the Defendant [being the 5th
Defendant abovenamed, HDL), other necessary parties and the Government of the
Democratic Socialist Republic of Sri Lanka have entered into Agreements [being
P36, P37, P38, P39 & Sertlement Agreement referred to at paragraph 3 (b) above]
settling the several issues, including costs, pertaining to this Action"

The High Court [Civil] of the Western Province, having taken into consideration that the parties to the
aforesaid Cases had entered into the said Agreements to settle the several issues involved in the said
Cases, ordered and entered the aforesaid decrees, whereby the parties thereto stand legally bound to
duly observe and perform the Conditions in the said Agreements
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Certified copies of the Decrees entered by the High Court in the aforesaid Cases are annexed hereto
marked 4D3(a) and 4D3(b) respectively and pleaded as part and parcel hereof.

These Defendants state that;

5(a)

During the tenor of the said C.L. Perera, as HDL Chairman & Managing Director, HDL
financially had been in dire straits, resulting in a bankcrupt position. HDL had continuously
operated at tremendous losses, where even the normal interest costs had been more than its
turnover as given below:

Financial Year Turnover Interest Profit/ Cumulative
(Loss) Profit/(Loss)
1987/88 81.3 215.8 (245.6) " (245.6)
1988/89 154.1 320.8 (393.6) (639.2)
1989/90 ) 231.3 312.3 (343.8) (983.0)
1990/91 357.7 374.2 (346.3) (1,329.3)
1991/92 443.7 382.1 (296.9) (1,626.2)
1992/93 565.9 507.3 (355.1) (1,981.3)
1993/94 721.4 626.3 (470.2) (2,451.5)
1994/95 . 845.8 T 699.6 477.9) (2,929.4)
1995/96 [ 3 Months to 30 June 95] 217.7 214.1 (152.5) (3,.081.9) *
36189 3652.5 #

Notes - * A Cumulative Loss of Rs. 3081.9 Mu., against a Share Capital of only Rs. 452.2 Mu.
# Excludes penal interest that was contractually due.

True copies of the HDL Accounts pertaining io the aforesaid periods stated to be signed by the said
C.L. Perera are annexed hereto marked 4D4(al-a5 ) respectively and pleaded as part and parcel

hereof

5()

Inter-alia, in the circumstances that then prevailed, including significant discrepancies, the 4"
Defendant objected in 1989/1990 to payments being made to the 1" & 2™ Defendants.
However, K.N. Choksy P.C., M.B,, then Director HDL, having previously objected to an
independent examination of the Hotel, countermanding the 4™ Defendant's objections, gave a
Letter dated 28.2.'90 endorsing the full payment of the total claims made by the 1% & 2
Defendants, inter-alia, stating — "The two Certificates are adequate coverage that the Hotel
construction work is in conformity with all the stipulations of the Contract, and the owner will
be justified in making the balance payment to the comtractor in pursuance of these
Certificates.” The 4™ Defendant however, disagreed therewith. The said C.L. Perera, then
HDL Chairman & Managing Director, or any other HDL Director, did not object to and/or
disagree with the said Letter of K.N. Choksy. Such circumstances led to the 4™ Defendant
instituting D.C. Colombo Cases Nos. 3155/Spl. and 3231/Spl. in the right and interest of HDL.

The said K.N. Choksy had objected to an independent examination of the Hotel in the face of
the assertions made by then HDL Government Director, M.T.L.Fernando, Precedent Partuer,
Emst & Young, Chartered Accountants, at the HDL Board on 25.5.'88 as follows — "Mr.

. M.T.L. Fernando suggested that it would be prudent to retain by the Company the services of

an independent Engineer for this purpose. ... Myr.M.T.L. Fernando firther commented that as
these Architects are more or less connected with the Contractors, there may be queries 1o this
effect raised by the major Shareholder, viz. the Ministry of Finance & Planning, and the other
Shareholders, for which the ultimate responsibility would lie on the Board of Directors”

A true copy of the said Letter dated 28.2.'90 is annexed hereto marked 4D4(b) and pleaded as part and
parcel hereof -

5(c)

The said C.L. Perera, the then Chairman & Managing Director HDL, inspite of the aforesaid
position of HDL, entered into Agreements in July '89 with the 1% & 2™ Defendants, to
mortgage the Hotel property of HDL to the 1* & 2™ Defendants, disregarding objections at the
HDL Board to such commitment to mortgage, by the 4™ Defendant and Dr. A.C. Randeni,
then HDL Govemment Director and notwithstanding that the 1% & 2™ Defendants already had
State Guarantees given'to them by the Govemnment of Sri Lanka on behalf of HDL.

The said Agreements in July '89 and a subsequent Agreement in November '89 had capitalised
all accrued interests, requiring the full payment thereof on 11.3.'90, together with further
interests thereon, and the interest falling due on 11.3.'90, together with retention
monies/balance construction costs claimed. Accordingly, immediately after the issuance of the
aforesaid Letter dated 28.2.90 by the said K.N. Choksy, the 1 & 2™ Defendants by Letters
dated 1.3.'90 addressed to HDL, with copies to the Ministry of Finance, Sri Lanka, demanded
in full, the payment of the said claims amounting to a total of Jap.Yen. 4,708 million i.e. SL
Rs. 1,096 million at that point of time.

5



The 4™ Defendant, however, had not concurred with such re-scheduling, capitalising accrue
interests, and had asserted at the HDL Board, that in the absence of a total resolution, th
public Shareholders should be refunded their monies, prior to making any payments to the 1
& 2™ Defendants.

True copies of Letter dated 24.11.'89 from Dr. A.C. Randeni to the Secretary, Ministry of Finance an
4 Letters dated 1.3.'90 from the I & o Defendants are annexed hereto marked 4D4(c) & 4D4(d1-d4
respectively and pleaded as part and parcel hereof

5(d) In the aforesaid position of HDL, the then Secretary Ministry of Finance, representing th
Govermnment as the 65% shareholder of HDL, addressed a Letter dated 25.5."90 to the Attorne:
General, seeking advice on steps to be taken to apply to Court to wmd—up HDL, unde
Sections 255 and 257 of the Companies Act No. 17 of 1982.

A true copy of the said Letter dated 25.5.'90 is annexed hereto marked 4D4(e) and pleaded as part anc
parcel hereof

5(e) In contrast, the Profitability of HDL, after the effectuation of the aforesaid Settlement
consequent to the efforts and actions by the 4® Defendant and the Agreements signed or
28.6.'95, and on which date the said C.L. Perera had also been removed, as the HDL Chairmar
& Managing Director as aforesaid, has been as follows:

Addl, Interest Profit before
Financial Year Tumover Interest for Delay Depreciation &
Addl. Interest
Rs. Mn. Rs. Mn, Rs.Mn. Rs.Mn,
1995/96 8743 193.3 40.1 145.9
1996/97 997.3 201.0 395 167.4
J9.6# 3133

Note - # Loss [Net Loss afler interest received approximately Rs. 55 Mn.] to HDL, by the suspension
of the Settlement in July '95. The said Settlement was subsequently given effect to in October
1996

The said HDL Accounts, together with the Notes thereto, dated 9.9.'97 & 4.11.'97 had been
prepared on the basis of and/or in conformity with the said Agreements, as disclosed in the
Notes to the said Accounts, inter-alia, disclosing the payments made to the 1% & 2
Defendants in terms of thé Settlement and had been approved by the HDL Board, with the
presence of the said CL. Perera and circulated to the HDL Shareholders by the HDL
Secretaries, without any objection, whatsoever, thereto by the said C.L. Perera and
accordingly, he had acquiesced therewith

The said Notes to the HDL Accounts [4D4(f1)] approved by the HDL Board had clearly set
out the several immense benefits to HDL, as per the Settlement reached in D.C. Colombo
Case No. 3155/Spl., as acknowledged therein as a derivative action in law instituted by the 4%
Defendant.

True copies of the said HDL Accounts, fogether with Notes thereto, dated 9.9.'97 and 4.11.'97 signed
by the present HDL Chairman D.Y Liyanage, Deputy Secretary to the Treasury together with Letters
dated 23.9."97 & 7.11.'97 of the HDL Secretaries are annexed hereto marked 4DA4(fl & f2) respectively
and pleaded as part and parcel hereof

56 The immense benefits to HDL, as a consequence of the said Agreements entered into on
28.6.'95, as a consequence of and due to the sustained efforts of and actions by the 4%
Defendant in the face of pressures and obstructions have been as follows:

1y} the write-off of Interest of Jap.Yen 13,476 Mn. i.e. SL. Rs. 7816 Mn.
i) the write-off 30% Capital of Jap. Yen 4110 Mn. i.e. SL Rs. 2384 Mn.

iit) the total write-off of Interest and Capital of Jap. Yen 17,586 Mn. i.e. SL Rs. 10,200
Mn. The total write-off athounted to 63.3 % of the stated total claims of the 1% & 2™
Defendants as at June '95 including penal interest, and excluding penal interest, the
write-off amounted to 55.4 %.

iv) the lump-sum payment of Jap.Yen 2312 Mn. i.e. SL Rs. 1341 Mn. , essentially against
Capital from funds accumulated in HDL with interests thereon, as a consequence of
the interim-injunctions obtained by the 4™ Defendant.



v) the balance agreed debt of Jap. Yen 7834 Mn. [28.2% of the stated total claims of the
1" & 2™ Defendants] ie. SL Rs. 3840 Mn. (at present) re-scheduled at an interest of
5.25%p.a. as against 6.0 % p.a. previously, with a 1-year grace period, for a further 15-
year period upto year 2010, whereas the totality was previously payable by the year
1999

HDL has borne Rs. 2.3 million as 1/3“ of the costs incurred by the 4™ Defendant, whilst the balance
had been bomne by the Goverfiment and the 1% & 2™ Defendants, as per the Agreements and as
disclosed in 4D4(f1) above.

True copies of the HDL Board Memo dated 3.3.'98 and Letter dated 19.5.95 setting out the stated total
~ claims of the 1" & 2" Defendants are annexed hereto marked 4D4(g) and 4D4(h) respectively and
Pleaded as part and parcel hereof:

5(g) . The 4™ Defendant pleads that, in addition to the loss of Rs. 79.6 million [Net Loss after
interest received approximately Rs. 55 Mn.} referred to in paragraph 5(e) above caused to
HDL as aforesaid, by the suspension of the Settlement in July '95 caused by the Deputy
Minister of Finance, G.L. Peiris, HDL under such circumstances, had to obtain as disclosed in
4D4(£2) above, Rs. 288.5 million at a Treasury Bill rate of 12.5% p.a., from the Government
of Sri Lanka, under the State Guarantees, since HDL, due to such suspension , was ugable to
further restructure its affairs to enhance its viability during the 1-year grace period, that had
been specifically negotiated by the 4™ Defendant for such very purpose, as set out in the
following Conditions 14 & 15 in Agreement No. 2 — P37 ;

- "14. HDL shall and will explore the feasibility of building the 3* Tower of Hotel
Rooms at the Hotel and consider financing the cost of same, through a Rights and/or a
new Issue of its Shares or otherwise, as considered feasible, to enhance HDL's
profitability and debt service ability, to enable the repayment of the said Loans to
Mitsui and Taisei and/or to the Government as aforesaid”

- "15. HDL shall and will cause its profitability and cash flow projections required for
the purpose of this Agreement and the said Agreement No. 1 to be formulated by
Hilton Intemational, the Managers of the Hotel and/or the Auditors of HDL"

The marketability by Hilton International of the additional Hotel Rooms in such 3" Tower is
evident and/or proven by the fact that, Hilton Intemational has taken on management, the
JAIC Hilton Tower within the Colombo City itself. Specific provision had been made in the
HDL Hotel Plans, as disclosed in the HDL Prospectus [P5], to build such 3° Tower of Hotel
Rooms above the Lobby, with public and service areas, including provision for additional lifis,
baving already been specifically provided for, to cater for such additional Hotel Rooms.

A true copy of the Letter dated 13.11.'97 from the Secretary to the Treasury in relation to the aforesaid
borrowing by HDL of Rs. 288.5 million is annexed hereto marked 4D4(i) and pleaded as part and

parcel hereof.
These Defendants state that;

6(a) D.C. Colombo Case No. 3155/Spl. was instituted by the 4™ Defendant in September '90 in the
right and interest of HDL, against the 1% & 2™ Defendants making HDL and the then Directors
of HDL, including the said C.L. Perera and K N. Choksy Defendants therein.

6(b) HDL represented by the Attorney General, though having appeared through the then Addl.
Solicitor General at the Inquiry, did not Object to the issuance of Interim Injunctions, one of
which was against HDL, itself. The then Attomey General, having met the 4% Defendant,
together with his Junior Counsel, S. Sriskantha, had intimated that the Attorney General would
not oppose the 4™ Defendant.

6(c) The Attorney General in the Answer filed on behalf of HDL, inter-alia, admitted the absence of
the original architectural plans and that there was no account or reconciled inveniory of the
furnishings, fittings and equipment of the Hotel.

i During the tenure of office of the said C.L. Perera, as the HDL Chairman & Managing
Director, 2 new Plan had been substituted at the UDA in August '85 and approved by
the UDA as an amended Plan, without the knowledge and /or approval of the HDL
Board, notwithstanding the 4® Defendant baving required in June/July '85, inter-alia,
that all reports from the Architects be tabled at the HDL Board.

i. A fire at the Hotel construction site in October '35 had purported to have destroyed the

~ original UDA approved Hotel Plan of HDL, whilst all other copies thereof, including

that with the UDA, Colombo Mumicipal Council and the Plaintiffs Office, then HDL
registered office, had been reported to be missing.
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6(d)

6(e)

6(f)

. The Schedule of the supplies of Fumnishings, Fittings & Equipment, forming a part «
the Supplies Contract, kept at the said HDL registered office had also been reported f
be missing

The said C.L. Perera, notwithstanding being the then HDL Chairman & Managing Director, di
not file Objections or Answer, either for himself or as HDL Chairman & Managing Directo
whereas in the interest of HDL, he ought to have done so, to support the 4® Defendant

The said K.N. Choksy, having objected to an independent examination of the Hotel and havin
endorsed as aforesaid, the full payment of the total claims made by the 1% & 2™ Defendants di
not file Objections or Answer, either for himself or as HDL Director, whereas in the interest ¢
HDL, he ought to have done so, to support the 4™ Defendant

The said C.L. Perera and K.N. Choksy, amongst the other then HDL Directors, had failed an
neglected to respond to several Memoranda addressed by the 4® Defendant in 1990, includin
one dated 24.4.'90 urging referral to arbitration and another dated 20.12.'90 exhorting them t
controvert, if they could, the several matters declared and affirmed by the 4™ Defendant in hj
Affidavit filed in the said D.C. Colombo Case No. 3155/5pl.

True copies of the said Memoranda dated 24.4.'90 and 20.12.'90 are annexed hereto marked 4D5(c
and 4D5(b) respectively and pleaded as part and parcel hereof.

6(g)

The then Learned District Judge, P. Wijeyaratné Esqr., upon Inquiry, issued Interim Injunction
on 28.10.'91, restraining payments to the 1% & 2™ Defendants, also under the State Guarantees
inter-alia, observing that, the Plaintiff, i.e. the 4" Defendant, had filed this Case on the premis
that;

# the Contractors having performed a lesser volume of work, have attempted fo obtain |
larger sum of money... and the Plaintiff having raised the question concerning the basis fo
the payment of monies.

# the other Defendants, [i.e .the Directors], as persons having connections concerning th
said Hotel business, having intervened therein in such matter, acting fo obtain the saic
menies, had not readily acted to conduct a correct examination.

# they having prevented such correct examination, were attempting to, howsoever, effect the
payment of monies.

# they are exercising the influence, that they have gained in society, acting together with th
Company, to prevent the raising of the questions concerning the matters of the work it
connection with the Contracts, the Prospectus ...

# their collaboration was adverse to the interest of the Shareholders of the Company, and tha
they were acting through such collaboration, in a manver amounting fo defeat the interest:
of the Shareholders of the Company.

The then Leamed District Judge, P. Wijeyaratne Esqr., further observed, in his said Order; inter-alia, as
follows;

"Accordingly, the present position is that the Defendants' statement, that they have
performed their part of the Contracts and the willingness shown by the Company tc
accept the same, as set out by the Defendants, cannot be accepted as the basis for
payment.... in fact, whether, as stated by the Plaintiff [reference being to the 4
Defendant], this is a devious method of siphoning out, a large scale of foreign exchange
from this country..The significance, that is shown herein, is that generally, the
Company which has to pay money, would be raising questions, in respect of such
situation, and would not allow other parties to act arbitrarily.. If the position, that
explains this is correct, then this actually, is an instance of acting in fraudulent
collusion".

A true copy of the said District Court Order made on 28.10.'91 is annexed hereto marked 4D5(c) and
pleaded as part and parcel hereof

6(h)

Consequently, upon the then Secretary, Ministry of Finance, by his Letter dated 31.1.'92
informing the 4™ Defendant that — "I have no authority to grant permission to carry out a
physical inspection and examination of the Hilton Hotel Building”, in March '92, the 4"
Defendant made Application for the issuance of a Commission by Court for an independent
physical inspection and examination of the Hotel. The said C.L. Perera, as the then HDL
Chairman & Managing Director caused the then Addl. Solicitor General appearing for HDL to
oppose the said Application made by the 4™ Defendant, notwithstanding the aforesaid
observations that had been made by the Leamed District Judge in issuing the Interim
Injunctions. None of the HDL Directors, including the said C.L. Perera or KN. Choksy
supported the 4™ Defendant's said Application.

8
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6()

The 4™ Defendant pleads that, upon the issuance of the Interim Injunctions in October ‘91,
Navaratdarajah Q.C. advised the 4™ Defendant to institute action, amongst others, against th
said C.L. Perera and K.N, Choksy and settled a Plaint in November 91 for such purpose, wit
A AM. lllyas, Attorney-at-Law as Junior Counsel. The 4" Defendant refrained from institutin:
such action, in the circumstances that the said K.N. Choksy was appearing in the Suprem
Court, as Counsel for President R. Premadasa, in the Election Petition.

The 4™ Defendant pleads that, furthermore, having pleaded that no reliefs were being claimed i
the said D.C. Colombo Case No. 3155/Spl., against the then HDL Directors, the 4™ Defendan
had considered separate action. For such purpose one of the Counsel retained on the advice o
then Senior Counsel, P. Navaratnarajah Q.C., as per Letter dated 11.10.90 by De Silva & Perera
Attorneys-at-Law of the 4" Defendant, was S. Sivarasa, Attomey-at-Law [now PC], to whon
the Plaint & Documents in the said D.C. Colombo Case No. 3155/Spl. instituted on 13.9.'90 an
other correspondence had been given and with whom consultations had been had in sudl
regard, the Junior Counsel therein having been S. Sriskantha, Attorney-at-Law. Such actios
was not proceeded with pending the matter of the Interim Injunctions, which were issued o1
28.10.'91, and thereafter the Court of Appeal having granted Leave to Appeal on 31.1.'92, an
Settlement discussions having being initiated by the then Secretary, Ministry of Finance in Apri
‘92, as referred to in paragraph 13(a) hereinbelow and furthermore in the aforesai
circumstances.

True copy of the said Letter dated 11.10.'90 from De Silva & Perera, Attorneys-at-Law fo the said S
Sivarasa is annexed hereto marked 4D35(d) and pleaded as part and parcel hereof

7.  These Defendants state that;
7(a) The 1" & 2™ Defendants sought Leave to Appeal from to the Court of Appeal against the issuanc

of the aforesaid Interim Injunctions

7(b) The said C.L. Perera, KN, Choksy and F.G.N. Mendis, HDL Director, having not filed Objection:

7(c)

7(d).

7(e)

8(a)

8(b)

in the District Court, nor having filed papers in the Court of Appeal, appeared through Niha
Fernando, Attorney-at-Law, who made submissions in support of the Leave to Appea
Applications made by the 1% & 2™ Defendants, stating that the 4™ Defendant, not having 5%
shareholding, had no right or status to institute an action as a shareholder and that a right to bring
a derivative action does not exist under Sri Lankan law

HDL having not filed Objections in the District Court, nor having filed papers in the Court o
Appeal, the said C.L. Perera, then HDL Chairman & Managing Director and K.N.Choksy
caused the Addl. Solicitor General appearing for HDL to make submissions in support of the
Leave to Appeal Applications made by the 1% & 2™ Defendants.

The 4™ Defendant verily believes, that the aforesaid complete turn about, by the Addl. Solicitor
General, acting together with the said C.L. Perera and K.N. Choksy, was as a consequence of the
aforesaid observations made by the Learned District Judge in issuing the Interim Injunctions. It
fact, the Counsel for the said K.N. Choksy, C.L. Perera and F.G.N. Mendis made Application tc
have certain parts of the said Order of the Leamed District Judge expunged, which was
disallowed by the Court of Appeal.

Consequently, the Court of Appeal granted Leave to the 1% & 2™ Defendants in January '92.

These Defendants state that;

The 4™ Defendant having made a Special Leave to Appeal Application to the Supreme Court,
against the aforesaid Order of the Court of Appeal, was granted Special Leave to Appeal. The
Supreme Court did not permit the Counsel for HDL and the Counsel for the said C.L. Perera,
K.N. Choksy and F.G.N. Mendis to participate at the Hearing.

In the Written Submissions settled by HL. de Silva P.C., K. Kanag-Isvaran P.C,, C.V.
Vivekananthan, Anil Tittawella, Harsha Cabral, Attorneys-at-Law, tendered under their hand by
De Silva & Perera, Attorneys-at-Law on behalf of the 4™ Defendant to the Supreme Court in the
said Appeal, the wrong-doings of the said C.L. Perera and K.N. Choksy had been set out at
pages 39to44 thereof

In fact, even after the Supreme Court Judgment on 2.12.'92, the said C.L. Perera, alter-ego
of the Plaintiff, as then HDL Chairman & Managing Director, on 27.6.'94 signed and
circulated the HDL Accounts to HDL Shareholders for the years ended 31% March '91, '92,
'93 & '94 including the commitment of full interests to 1% & 2™ Defendants, without any
write-off , thereby committing HDL thereto — vide [4D4(a4)] referred te in paragraph 5(a)
hereinabove

True copies of the said pages 39 to 44 of the said Supreme Court Written Submissions dated 6.7.92 are
annexed hereto marked 4D6(a) and pleaded as part and parcel hereof.
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8(c)

The Supreme Court, presided by His Lordship Chief Justice G.P.S. De Silva and comprising
Their Lordships Dr.A.R.B.Amerasinghe J and K.M. M.B Kulatunga J, after Hearing, handec
down its Judgment on 2.12.'92, upholding the Order of the Leamed District Judge and the
issuance of the Interim Injunctions, inter-alia, observing that;

#  the Plaintiff [reference being to the 4™ Defendant] has succeeded in establishing that he has
a legally enforceable right and that there is a serious question and prima-facie case anc
wrong-doer control, and that HDL is entitled to the reliefs claimed.

#  the Plaintiff [reference being to the 4™ Defendant] has a reasonable and real prospect o,
success, even in the light of the defences raised in the pleadings, objections and submission:
of the Defendants

#  the Plaintiff's [reference being to the 4" Defendant] prospect of success was real and no,
Janciful and that he had more than a merely arguable case

# because in the circumstances of the case, the Directors, including the Government's
representatives on the Board will not assist or are helpless fo infervene

#  Interim Injunctions were granted to prevent the "syphoning out of money" from HDL anc

- the Country

#  but for the Interim Injunctions, HDL. like Pyrrhus after the battle of Asculum in Apulia,
might well be constrained o say, "One more such victory and we are lost".

# it might be pointed out that it could not entirely be a matter of indifference fo the
Government ..... the Government made itself eventually responsible for the repayment of the
monies borrowed by HDL

A true copy of the said Supreme Court Judgment delivered on 2.12.'92 is annexed hereto markea
4D6(b) and pleaded as part and parcel hereof

8(d)

8(e)

8(H)

8(2)

Even in the face of the aforesaid Supreme Court Judgment, the then HDL Directors, moreso
particularly the said C.L. Perera, as then HDL Chairman & Managing Director and the said K.N.
Choksy, who had acted as aforesaid, deliberately failed and neglected to take any action,
whatsoever. e '

The 4™ Defendant forward;ﬂ Letter dated 22.4.'93 to the Attomey General, inter-alia, pointing out

that HDL being 65% owned by the Govemment and having a contract with the Government vis-
a-vis the State Guarantees, that the said K.N. Choksy functioning as a Director of HDL was in
violation of Article 91(i) (e) of the Constitution of the Republic of Sri Lanka

In June '03, the said KN, Choksy resigned as a Director of HDL and the said vacancy was

~ subsequently filled by R.J. de Silva P.C. To purport that the election of this one Director

position, represents the public shareholders of HDL is a fiction, in that the Government having
65% shareholding and the 1% & 2™ Defendants having 27.5% shareholding also vote in such
election.

In the circumstances that the then HDL Directors deliberately failed and neglected to take any
action in the interest of HDL in the face of the aforesaid Supreme Court Judgment delivered on
2.12/92, the Agreements finalised by the Attomey General at Condition 2 (c) in Agreement No.
3 — P38 and Condition 3 (ii) (c) in Agreement No. 4 -P39 stipulated:

"The Government shall and will requisition and hold Meetings of the Board of Directors of
HDL and/or Shareholders of HDL and pass requisite Resolutions to, have the Board of
Directors of HDL restructured, to exclude those who have been, Directors of HDL as at
2.12.'92 and thereafter upto 30.9.'94 and/or have been Defendants in the D.C. Colombo
Action No. 3155/Spl., other than however, the present nominee Directors of Mitsui and
Taisei"

9. These Defendants state that;

(@)

After the 4™ Defendant had instituted in September '90, D.C. Colombo Case No. 3155/Spl,
wherein the then Learned District Judge P. Wijayaratne Esqr. had issued Enjoining Orders, the
then HDL Directors, particularly the said C.L. Perera, then HDL Chairman & Managing
Director and the said K.N. Choksy, acting together with the HDL Auditors, Ford, Rhodes,
Thornton & Co., caused the Annual Accounts of HDL for the year ended 31.3.'90 to be signed
and certified on 28.11.'90, notwithstanding and disregarding the 4™ Defendant's written
objections thereto and rejection thereof. The said C.L. Perera was one of the signatories to the
said HDL Annual Accounts.

10



9(b)

9c)
9(d)

%)

oty

Previously at the instance of the 4 Defendant, the said HDL Auditors, Ford, Rhodes, Thomto
& Co., had been required by HDL by Letters dated 19 and 20.11.'90 to examine and report o
several specific serious matters. Nevertheless, without such examination and reporting, a fe
days thereafter on 28.11.'90, the said HDL Auditors had certified the said HDL Annw
Accounts, and the then HDL Directors had endeavoured to adopt the said HDL Annu:
Accounts immediately thereafler, at a HDL Annual General Meeting, Notice in respect ¢
which had been dated 22.11.'90.

In the aforesaid background, the 4® Defendant was removed as a HDL Director on 22.12./90

To prevent the adoption of the said HDL Annual Accounts, the 4™ Defendant was compelled t
institute in the right and interest of HDL, a further action D.C. Colombo Case No. 3231/5pl. 1
January '91, wherein the then Leamed District Judge, P. Wijayaratne Esqr made Orde
Enjoining the adoption of the said HDL Annual Accounts.

The Special Presidential Commission of Inquiry of 1995, after having conducted preliminar
mquiries and investigations with the assistance of the Officers of the Criminal Investigation
Department and after having obtained a Report from a Panel of 3 Chartered Architects, heade
by Prof. Nimal De Silva, present Chairman UDA, has issued Show Cause Notices, amongs
others, on the said CL. Perera and KN. Choksy, inter-alia, on the following charge, tha
pertained to the said HDL Annual Accounts of 31.3.'90;

- "disregard the discrepancies, shoricomings and irregularities which were brought to th
notice of the Board of Directors, and wrongfully atfempt to approve as authentic th
Amnual Accounts of HDL for the year ended 31% March 1990 and endeavour to tak
action to adopt the Accounts with the object of suppressing the aforesaid fraudulent act
and omissions".

The 4™ Defendant pleads that, contrary to advice of then Senior Counsel, P. Navaratnarajah Q.C.
the 4" Defendant, prompted by professional considerations, did not make the said HDI
Auditors, Ford, Rhodes, Thormton & Co., Defendants in the said D.C. Colombo Case Nc
3231/Spl,,

Subsequéntly, upon HDL answering Interrogatories stating that the some ought to be answere
by the said Auditors, the 4™ Defendant in February '94 made Application to add the sai
Auditors as Defendants in the said D.C. Colombo Case No. 3231/Spl, and the Learned Distric
Judge issued Notice on the Pariners of the said Auditors, Ford, Rhodes, Thomton & Co.

Affidavit on behalf of the said Partners of Ford, Rhedes, Thornton & Co. was filed by RN
“sirwhtani-in support Of the Avermenis it th Objections 16 the 4 Defetrdain s™ Pérition™ The

said Statement of Objections had been settled by RJ. de Silva P.C., who was then a HDI

Director, despite the said Case having been a derivative action in the right and interest of HDL.

True copies of the 4™ Defendant’s Petition and the said Statement of Objections & Affidavit and the
said HDL Letters dated 19 & 20.11.'90 are annexed hereto marked 4D7(a) and 4D7(b), 4D7(c), 4D7(d,
& 4D7(e) respectively, and pleaded as part and parcel hereof.

)

o)

o)

In the aforesaid circumstances, the Agreements finalised by the Attomey General at Condition 2
(® of Agreement No. 3 ~ P38 and Condition 3 (ii) (f) of Agreement No. 4 — P39 stipulated a:
follows:

"The Government shall and will requisition and hold Mestings of the Board of Directors of HDL
and/or Shareholders of HDL and pass requisite Resolutions to, - have the present Auditors o:
HDL removed and have another firm of Auditors appointed and have the Annual Accounts of
March 1990 finalised in the context of this Agreement and settlement and withdrawal of Actior
No. 3231/SpL."

Accordingly, in Case No. 3231/8pl,, the High Court [Civil] of the Western Province orderec
and decreed, inter-alia, -

"(c) that the Defendant [being the 5" Defendant abovenamed, HDL] do appoint anothe:
firm of Chartered Accountants as the Auditors of the Defendant [HDL] to have the
Annual Accounts of March 1990 finalised and certified in the context of the aforesaid
Agreements [being P36, P37, P38, P39 & Settlement Agreement referred to ai
paragraph 3(b) above] and the subject matter of this Action "

Accordingly, at the HDL Annual General Meeting held on 21.1.'98 the aforesaid Auditors were

removed, and a new firm of Auditors, Someswaran Jayewickreme & Co., Chartered
Accountants, were appointed as aforesaid.
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10. These Defendants state that;

10(a)

10(b)

10{c)

10(d)

10(e)

10(6)

10{(g)

e

The 4™ Defendant pleads that, whilst prosecuting the said D.C. Colombo Cases No
3155/Spl. & 3231/Spl, as advised by the then Director General, Securities & Exchang
Commission [SEC], L. Namasivayam, on certain relevant matters, complaints in conformit
with the SEC Act. No. 36 of 1987, had been made by the 4™ Defendant and his Attorneys-a
law to the SEC, during the years 1991,1992, and 1993, but that the then Members of the SE
‘had deliberately failed and neglected to take any action, whatsoever, thereon, thereby failir
in their statutory duties, responsibilities and obligations.

The Attorney General, having examined the said matters and agreeing that action on the sa:
complaints made by the 4™ Defendant, ought to have been taken by the then Members of 1
SEC, determined that the Government should take action against the then Members of the SE
and inchuded the following Condition 5 in Agreement No.3 — P38, that was finalised by him
1993, in concurrence with the then Secretary, Ministry of Finance, who is an appellate authorit
as stipulated in SEC Act. No. 36 of 1987.

"5, The Government shall and will take appropriate independent actions on the conduct and actios
on the Securities & Exchange Commission of Sri Lanka and/or Members of its Commission a1
the Colombo Stock Exchange and/or of its Directors, in relation to the representations made by M
Ameresekere to the said institutions on matters pertaining to HDL., which matters Mr. Amereseke
also reserves the right to pursue”

Subsequently, the former Secretary, Ministry of Finance & Planning, A.S. Jayawardena, by h
letter dated 23.9.'94, addressed to the Chairman, SEC, intimating that the Minister of Finance
Planning, having reviewed the matter had directed that remedial action be taken, required th
the said matters be investigated by the SEC, with a view to taking appropriate action. The sa
direction by Minister of Finance & Planning is referred to in paragraph 19(a) bereinbelow — vis
[4d15(@)].

4 The SEC fumctions under the purview of the Minister of Finance and the Secretary, Ministry

Finance is an appellate authority as stipulated in SEC Act No. 36 of 1987. To the knowledge
the 4™ Defendant, no action had been taken by the SEC. Two partners of the aforesaid affect:
Auditors of HDL functioned as Members of the SEC.

The said ditection by the Ministry of Finance & Planning is referred to in Paragraph 19(
hereinbelow — videﬁDlS(a)

Accordingly, the Agreements concluded on 28.6.'95, contained the aforesaid Conditi
pertaining to the Members of the SEC, as had been approved by the Attorney General. The «
Defendant pleads that, the Deputy Minister of Finance & Minister of Justice & Constitution
Affairs, G.L. Peiris, who had been a Member of the SEC at the relevant time, was as
consequence, an affected party.

The 4% Defendant pleads that, on discovering the aforesaid Condition, notwithstanding, he th
having been a personally affected and interested person, the said G.L. Peiris intervened «
24795 i.e. 4 weeks after the signing of the said Agreements on 28.6.'95, to wrongfully a
unlawfully cause the suspension thereof, without any legal basis, whatsoever, to have done ¢
wrongfully and willfully making false statements, false to his knowledge.

The 4™ Defendant pleads that, this has resulted in the 4" Defendant instituting against the s
G L. Peiris, D.C. Colombo Case No.19849/MR., wherein the said G.L. Peiris, has omitted
answer all the Interrogatories served through Court, and the Court by Order dated 16.3.98 b
fixed for Inquiry under Section 100 of the Civil Procedure Code [CPC], observing that, if the -
Defendant's Application is upheld, then under Section 109 of the CPC, the said G.L. Peir
Answer to the Plaint should be struck off and action taken, as though he had not filed

Answer.

The 4™ Defendant pleads that, furthermore, in the said Case, on an Application made |
Discovery under Section 102 of the CPC, the said G.L. Peiris by his Affidavit dated 17.3.'98 k
affirmed, that he has no documents in his possession or power relating to matters in question
the said Case, notwithstanding having averred in paragraph 39 of his Answer, that he had act
as the Deputy Minister of Finance. To have intervened to cause the suspension of the Settleme:
making pronouncements/statements thereon as aforesaid, the said G.L. Peiris ought to bave b
documents in his possession or power, in such regard.

True copies of the Statement of Objections & the said Affidavit of G.L. Peiris dated 17.3.'98 c
annexed hereto marked 4D8(al & a2)) respeciively, and pleaded as part and parcel hereof.
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11.

10(h)

10()

100)

Copies of the said Agreements pertaining to the said Settlement had been finalised by th
Attorney General and all matters connected therewith and documents pertaining thereto, ha
been placed in evidence by the 4" Defendant through the Solicitor General, before the Specic
Presidential Commission, prior to the signing of the said Agreements on 28.6.'95 and thereafies
evidence had also been placed by the 4™ Defendant before the said Commission on 6.7.'95 afte
signing the said Agreements.

The said Commission had no objection to the said Settlement and accordingly, the same had bee
approved by the Solicitor General for and on behalf of the Attorney General and the Cabine
Memorandum dated 21.6.'95, inter-alia, had stated ~ "4 Special Presidential Commission i
carrying out an Inquiry into the totality of this matter and the Government and the public woul
be afforded a Report thereon. The Government would consider taking appropriate action, base
on the findings and recommendations of the Commission. The Solicitor General has kept th
Commission apprised of this Settlement.”

The 4% Defendant pleads that, notwithstanding such wrongful and unlawful suspension cause
by the said G.L. Peiris, the said Settlement was given effect to in October '96, on the directior
of the Minister of Finance with the Secretary, Ministry of Finance and the Aftorney Gener:
intervening in such regard,. The only Condition excluded from said Agreements, by e
Addendum signed thereto, was the Condition referred to in paragraph 10(b) above, th
pertained to the then SEC Members, which Condition had personally affected the said G.]
Peiris, as aforesaid.

True copies of the 4™ Defendant’s Attorneys-at-Law's Letter dated 4.8.92 io the SEC setting out sever:
charges against the Members of the SEC and the said Letter dated 23.9.94 Jrom the Secretary, Minist;
of Finance to the SEC are annexed hereto marked 4D8(b) and 4D8(c), respectively, and pleaded «
part and parcel hereof

These Defendants state that;

11(a)

11(b)

11{c)

11(d)

11(e)

Her Excellency President Chandrika Bandaranaike Kumaratunge appointed a Speci
Presidential Commission of Inquiry 1995, under the Special Presidential Commissions -
Inquiry Law No. 7 of 1978 [SPC Law No. 7 of 1978], as per the Warrant proclaimed by
President published in Gazette Bxtraordinary No. 858/4 of 14.2.'95. Ttem 2 of the Schedule
the said Warrant specified ~ " 2. Hotel Developers (Lanka) Ltd., - Maiters relating to t
Hilton Hotel Project and acts of commission and omission by the Government and Publ
bodies in connection therewith "

The said Special Presidential Commission commenced the Inquiry into the aforesaid HE
matter, as Inquiry No. 1/95. The 4™ Interim Report submitted to the President by the sa
Presidential Commission published as Sessional Paper No. 1-1997 dated 2.3.'97 at page 2.
lists the 24 Witnesses, who had testified before the said Commission at the said HDL Inquir
In addition to the 4™ Defendant, the said Witnesses included, amongst others, officials of £
Ministry of Finance & Planning, Urban Development Authority [UDA], Ceylon Tour
Board, Colombo Municipal Council, Ceylon Electricity Board, Fire Brigade and Fort Police.

The said Special Presidential Commission on 25.9.'95 also appointed a panel of 3 Charter
Axchitects headed by Prof. Nimal De Silva, present Chairman, UDA, and comprising Up:
Iddawala and Dudley Waas, to investigate and report on the said Hotel, which said Report w
issued by the said panel of Architects on 14.11.'95. The said C.L. Perera and K.N. Choks
amongst others, who had been parties noticed since 17.7.'95 under Section 16 of the SPC Lé
No. 7 of 1978, had been permitted, upon their request, to make representations to the s
panel of Architects, through the said Special Presidential Commission.

Upon the said Special Presidential Commission having carried out preliminary inquiries a
investigations, with the assistance of officers from the Criminal Investigation Department a
after the evidence of the aforesaid Witnesses and the receipt of the aforesaid Report from t
panel of Architects dated 14.11.'95, the said Special Presidential Commission on 812!
served Show Cause Notices under Section 9 of the aforesaid Act, on the said C.L. Perera, K.
Choksy, F.G.N. Mendis [HDL Directors] and R. Paskaralingam former Secretary, Ministry
Finance & Planning - vide Page 227 of the aforesaid 4" Interim Report of the said Spec
Presidential Commission.

The said Show Cause Notices setting out several charges, served as aforesaid by the s
Special Presidential Commission,, inter-alia, stated;

"The aforesaid acts of comimission and/or omission on your part were fraudulent a
were detrimental to the interests of the said Company and/or the Government of |
Lanka, in its capacity as the major Sharcholder, causing financial loss and damage
the said Company and/or the Government of Sri Lanka"
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116

1)

1)

11¢)

"Having regard to the matters set out hereinabove, you are hereby required to shov
cause as to why you should not be found guilty of misuse or abuse of power and/o
corruption and/or commission of fraudulent acts in terms of Section 9 of the Specia
Presidential Commission of Inquiry Law No. 7 of 1978, as amended "

The said Show Cause Notices were widely published in the media, The said Show Caus
Notices served on the said C.L. Perera and the K.N. Choksy are annexed hereto marked a:
4D9(cl) & 4D9(c2) respectively.

One of the charges [No.5] against the said K.N. Choksy is based on his own said Letter date
28.2.'90 endorsing the full payment to the 1% & 2" Defendants referred to at paragraph 5(b)
hereinabove. One of the charges [No.9] against the said C.L. Perera is that he entered into ar
arrangement with the object of receiving Jap.Yen 340,000,000 for procuring concessions fron
the Government, compromising the interest of HDL and the Government

The aforesaid persons so noticed, including the said C.L. Perera, on or about 30.1."96 tenderec
Written Submissions, as required, on the aforesaid Charges, refuting and/or denying the same
[whilst, inter-alia, by his Affidavit dated 21.7.'95, the said C.L. Perera, as morefully referrec
to in paragraph 14()) hereinbelow, had affirmed and/or concurred with the averments in 4
Defendant’s said D.C. Colombo Case No. 3155/Spl} and objected to the said Presidentia
Commission conducting the said Inquiry on grounds of jurisdiction, and on or about 18.3.'9¢
tendered further Written Submissions on the matter of jurisdiction. Nevertheless, the saic
Inquiry was proceeded with.

The Solicitor General tendered Written Submissions, particularly in reply to the submissions
made by the said K.N. Choksy. In a postscript made in March '96, published in the Daily
News of 30.3.'96, the said Presidential Commission had made observations on submissions
made by the said K.N. Choksy, inter-alia, stating ; :

"In the course of the proceedings of February 29, 1996 the Commission has adverted tc
the provisions of Rules 15, 50 and 51 of the Supreme Court (Conduct of and Etiquette

for Attorneys-at-Law) and to two Dicta pronounced by two eminent Judges presiding
over the Superior Courts of the Great Britain."

*A Court of Law, a Tribunal, or a Statutory Commission ought fo, in the course of its
Proceedings, apply and enforce such rules of Conduct and Etiquette. A Court must nof
only be concerngd with punishing Counsel for breach of such rules, but must ensure
that such rules are Sbserved in proceedings conducted before it."

"In addition to the dicta of Lord Reid and Lord Esher to which the Commission has
already referred to in the Proceedings, this Commission wishes to place on record
certain decisions which lay down valuable pronouncements in regard to the paramount
duty of Counsel to Court. Lord MacMillan on Ethics of Advocates, states thus: - ' In
the discharge of his office, the Advocate has a duty to his Client, a duty fo the State,
and a duty to himself . This passage was cited with approval by Lord Justice Wiilmer
in Meek vs. Flemming."

"We are of the unanimous view that in this respect he [reference being to the said
K.N. Choksy] has stated untrue, erroneous and false facts, which necessarily has the
tendency to mislead and deceive the public in general, and the members of this
Commission”

The 4% Defendant was under cross-examination in October '96, when one of the
Commissioners fell ill seriously and the said Inquiry was postponed. These Defendants have
been made aware that in March '98 the Warrant of the said Special Presidential Commission
has been extended by 1 year and these Defendants verily believe, that the said Inquiry would
be resumed and concluded.

The 4™ Defendant pleads that, R K. W. Gunesekera P.C., Counsel for then HDL Director, F.G.N.
Mendis, a party noticed and L.C. Seneviratne P.C., Counsel for the Japanese Architects, both
informed the said Special Presidential Commission, that they do not wish to cross-examine
the 4™ Defendant, which fact the $aid Special Presidential Commission had recorded.
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12.

11G) The 4™ Defendant pleads that, during the cross-examination of the 4™ Defendant the said Specia

1

Presidential Commission discovered that the floor elevations depicted on the floor sheets o
the substituted architectural plans of the Hotel, described as "amended plans” and approvec
by the UDA on 29.4/86, are not the same floor elevations given in respect of the
corresponding floors on the cross-sectional sheets forming a part and parcel of the very samx
UDA approved plans, The 3" and 4% floors were shown to be at the same elevation of 24.!
meters, whilst the 19® floor and the Roof of the 19® floor were shown to be at elevations o
727 meters and 72.5 meters, respectively. S. C. Crossette Thambiah, Attorney-at-Law
appearing for the said C.L. Perera, when questioned by Their Lordships of the said Specia
Presidential Commission on the said serious discrepancies, replied that he had no explanation.

The 4™ Defendant pleads that, the said Special Presidential Commission observed the above t«
be an inherent, intrinsic impossibility, raising the question, as to how the UDA could haw
ever approved such a plan. The 4™ Defendant has submitted to the said Special Presidentia
Commission, a statement identifying and reconciling the floor elevations depicted on the
floor sheets, with the floor elevations given on the cross-sectional sheets of the Project Plan
inter-alia, upon which, the aforesaid D.C. Colombo Case No. 3155/Spl,, had been instituted.

True copies of the said pages 227 and 229 of ihe 4" Interim Report of the Special Presidentia
Commission, copies of the Show Cause Notices and the said Daily News Report of 30.3.'96 are
annexed hereto marked 4D9(a), 4D9(b), 4D9(cl-c4) and 4DI(d) respectively, and pleaded as part anc
parcel hereof

These Defendants state that;

12(a) i

i

ii

iv

vii

12(b)

The Preliminary Agreement (P6) had been entered into on 30.3."83 between thé Plaintiff anc
the 1% & 2™ Defendants

The Investment Agreement (P12) had been entered into on 31.1.'84 between the Plaintiff, 1%&
2™ Defendants and the Govemnment of Sri Lanka, on the condition, that — "the Governmen
shall become a party to the Preliminary Agreement (P6) but only on the terms and condition:
provided herein” [i.e. Investment Agreement (P12)] — vide Article 1 of the Investmen
Agreement (P12). The Investment Agreement [P12] as per Articles 1 & 12 thereof governec
the Preliminary Agreement [P6].

The Share Transfer Agreement. (P13) had been entered into on 24.2.'84 pursuant to the
aforesaid Investment Agreement (P12) between the Plaintiff and the Government of Sr
Lanka, in terms of Article 4 of the Investment Agreement [P12].

HDL and its Directors, including the 4™ Defendant, are not parties to the aforesaid Preliminary
Agreement (P6) and/or Investment Agreement (P12) and/or Share Transfer Agreement (P13)

New Articles of Assbciation of HDL (P1) had been adopted on 15.2.'84 and the Registrar of
Companies noticed by the then HDL Secretaries on 2.3.'84

The said Asticles of Association of HDL (P1) had been adopted on 15.2.'84 ie. after the
Preliminary Agreement (P6) dated 30.3.'83 and after the Investment Agreement (P12) datec
31.1.'84

The said Articles of Association of HDL (P1) have not incorporated the said Preliminary
Agreement (P6) and/or the Investment Agreement (P12) and/or the Share Transfer Agreement
(P13), nor is there any reference, Whatsoever, to the said Preliminary Agreement (P6) and/oi
the Investment Agreement (P12) and/or the Share Transfer Agreement (P13) in the saic
Articles of Association of HDL (P1)

In the said circumstances, HDL and its Directors, including the 4th Defendant, would be
bounden in law to conduct the affairs of HDL in its interest and only in conformity with the
said Articles of Association of HDL (P1)

During the years 1990, 1991, and 1992, in the circumstances of the Plaintiff having breachec
and/or violated its contractual obligations under the aforesaid Investment Agreement, the
Plaintiff has had negotiations with the Government of Sri Lanka represented by the Officiale
of the Ministry of Finance and/or the Attorney General to effect amendments to the saic
Investment Agreement (P12) and Share Transfer Agreement (P13).

In accordance therewith, the said C.L. Perera, alter ego of the Plaintiff and representing the
Plaintiff in HDL, at an Extra-Ordinary General Meeting of the Shareholders of HDL held or
21.12.90, chaired by him, had confirmed, as recorded in the Minutes of the said Meeting,
thus-
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. "The Chairman further confirmed that the Government owned 65 percent of
Shareholdings of the Company, and accordingly the nominee Directors of
Government had to be proportionately increased.

Accordingly, Resolutions had been unanimously passed at the said HDL Sharehold
Mesting increasing the Government Nominee Directors on the HDL Board of Directors, to
(6) out of a total of eleven (11) Directors of the said HDL Board.

The Minutes of the aforesaid HDL Sharcholders' Meeting, have been signed and confirmed
the said C.L. Perera, as correct.

True copies of the 2 HDL Share Certificates in the name of the Secretary fo the Treasury, Democrc
Socialist Republic of Sri Lanka, in respect of the said 65% shareholding of the Government in HDL ¢
the Minutes of HDL Sharehoiders’ Extra-Ordinary General Meeting of 21.12.'90 are annexed her
marked 4D10(al-a2) & 4D10(b) respectively, and pleaded as part and parcel hereof

12(c)  One ofthe conditions breached and/or violated by the Plaintiff had been Article No. 3.03 of-
Investment Agreement (P12) signed on 31.1.'84, namely;

"3.03 CORNEL shall cause the Company to issue twenty-two point three ei
percent [22.38 %] of the Issued Capital to Other Sri Lankan Investors at par value
accordance with Article 2.04 hereof. Any such shares not subscribed and paid for
the Other Sri Lankan Investors shall be issued to and paid for by CORNEL withu
reasonable period of time"

The shortfall in the HDL Share Capital undertaken to be paid for by the Plaintiff |
amountied to Rs. 85.7 million. The then Secretary, Ministry of Finance, by respective Lett
dated 10.8."90 and 13.9.'90 had notified the Plaintiff of the breach of the aforesaid Conditi
and had demanded the immediate payment of the said Rs. 85.7 million. The said payment }
been defaulted to-date by the Plaintiff.

True copies of the said Letters dated 10.8.'90 and 13.9."90 are annexed hereto marked 4D10(c) «
4D10(d) respectively, and pleaded as part and parcel hereof.

12(d)  Fuithermore, the Plaintiff had defaulted the payment of the lease installments to the UDA
the lease of the Hotel land, underleased by the Plaintiff to HDL in conformity with  Asti
3.01 of the said Investment Agreement (P12), having resulted in the UDA instituting le;
action against the Plaintiff.

12(e) Inthe given circumstances, as aforesaid, the Plaintiff has had negotiations with the Ministry
Finance and/or the Attomey General to effect amendments to the said Investment Agreenx
(P12) and Share Transfer Agreement (P13). Accordingly, having obtained Cabinet Approv
the then Secretary, Ministry of Finance by his Letter dated 28.11.'90 had requested 1
Attorney General to forward draft Agreements for the amendment of the Investm
Agreement (P12) and the Share Transfer Agreement (P13), together with the Resolutions tl
had been unanimously adopted at the aforesaid Extra-Ordinary General Meeting of HI
Shareholders' held on 21.12.'90, chaired by the said C.L. Perera.

A true copy of the said Letter dated 28.11." 90 is annexed hereto marked 4D10(e) and pleaded as pt

and parcel hereof .

12(f)  Consequently, the Attorney General by his Letter dated 13.2.'91 had forwarded the dr
Agreements containing the amendments to be effected to the said Investment Agreems
(P12) and the Share Transfer Agreement (P13)

True copies of the said Letter dated 13.2.'91. and the said draft Agreements attached thereto ¢
annexed hereto marked 4D10(f1-f3) respectively and pleaded as part and parcel hereof

12(g) By Telex dated 6.3.'91, addressed to the Ministry of Finance the 1* & 2™ Defendants h
confirmed their agreement to the signing of the said amendments to the Investment Agreeme
(P12), pointing out that they have no objection to the amendments to the Share Transf
Agreement(P13) as they are not a party thereto.

A true copy of the said Telex dated 6.3."91 is annexed hereto marked 4D10(g) and pleaded as part a;
parcel hereof

12(h)  On the direction of the then Hon. Minister of Finance, the then Secretary, Ministry of Financ
by his Letter dated 24.5.'91 addressed to the Plaintiff had called for the written consent of t
Plaintiff to the said amendments to the Investment Agreement (P12) and the Share Transi
Agreement (P13)
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A true copy of the said Letter dated 24.5."91 is annexed hereto marked 4D10(h) and pleaded as part ana
parcel hereof

123} The Plaintiff by his Letter dated 13.6.'91 signed by the said C.L. Perera, addressed to the then
Secretary Ministry of Finance in reply to the aforesaid Letter dated 24.5.'91, inter-alia, stated;

"In the above mentioned circumstances it is with regret and reluctance that § am
compelled to agree to the Government proposals to amend the Share Transfer
Agreement and the Investment Agreement relating to the Hilton Hotel, as stated
in (), (b), (c), (d) and (e) of your letter'

By the said Letter the Plaintiff had agreed, that the Share Capital of Rs. 253,884,630/~ held in
HDL by the Government, allocated on the capitalised value of the UDA Land Lease, will not
be transferred back to the Plaintiff in view of the Plaintiff's defaults referred to herein and that
the Plaintiff will be entitled only to receive Shares in HDL to the value of money actually paid
by the Plaintiff to the UDA, as morefully set out in paragraph 19 hereinbelow.

By the said Letter, the said C.L. Perera had also requested written assurance that he will not be
dislodged, as Chairman & Managing Director of HDL, until the Government is relieved of the
burden of the State Guarantees

A4 true copy of the said Letter dated 13.6."91 is annexed hereto marked 4D10(i) and pleaded as part and
parcel hereof

12() Then Secretary, Ministry of Finance by his Letter dated 26.9.'91 addressed to the Plaintiff,
matked 'urgent’, referring to a further Letter from the Plaintiff dated 15.8.'91, had inter-alia,
stated;

"Regarding the appointment of Chairman/Managing Director, the Secretary to the
Treasury had directed me to inform you that the request cannot be acceded to”

"The Secretary to the Treasury proposes to sign the amended Investment and Share
Transfer Agreements within the next week"

A true copy of the said Letter dated 26.9.'91 is annexed hereto marked 4D10(j) and pleaded as part and
parcel hereof

12(k)  The Plaintiff having failed to reply the aforesaid Letter dated 26.9.'91, the then Secretary
Ministry Finance had addréssed a further Letter dated 8.10.'91 marked 'very urgent' to the
Plaintiff essentially stating;

"The Secretary to the Treasury has directed me to inform you that if your written
consent for the signing of the Investment and Share Transfer Agreements are not
given immediately, the Govemnment of Sri Lanka will have to consider making
alternative arrangements "

A true copy of the said Letter dated 8.10.'91 is annexed hereto marked 4D10(k) and pleaded as part and
parcel hereof

12() The Plaintiff replied the aforesaid Letter by its Letter dated 9.10.'91, inter-alia, stating;

"] appeal to you to facilitate a separate Agreement as discussed with the AG's
Department and Mr. K.N. Choksy "

The said Letter had been copied to the said K.N. Choksy and the A.G.'s Department.

A true copy of the said Letter dated 9.10."91 is annexed hereto marked 4D10(1) and pleaded as part and
parcel hereof

12(m) Subsequently, the then Secretary, Ministry of Finance had addressed Letter dated 23.1./92 to the
Plaintiff, inter-alia, stating;

"In view of the urgency:to sign the said Agreements, please forward the written
consent of Comel & Co. Ltd., within three days of receipt of this Letter so that a date
could be fixed for the signing of the amended Agreements. If no reply is received
from you within three days, I regret to inform you that I will have to consider making
alternative arrangements to conclude this matter”

A true copy of the said Letter dated 23.1.'92 is annexed hereto marked 4D10(m) and pleaded as part
and parcel hereof
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12(n)  Thereafter, the then Secretary, Ministry of Finance by Letters dated 5.2.'92 addressed to th
Plaintiff and to the 1% & 2™ Defendants, respectively, requested them to be present at th
Ministry of Finance at 10.00 a.m. on 20.2.'92, to sign the amended Investment Agreement an
Share Transfer Agreement, which had been forwarded to them by Letter dated 1.3.'91.

True copies of the said Letters dated 5.2.'92 is annexed hereto marked 4D10(nl & n2) respectively, an
pleaded as part and parcel hereof

12(0)  Consequently, a Meeting had been had on 17.8.'92 at the Ministry of Finance between th
Finance Ministry Officials and the representatives of the 1%& 2™ Defendants, chaired by K.
Shanmugalingam, then Deputy Secretary to the Treasury. Minute 9 of the decisions made ¢

the said Meeting reads thus; »

"(9) The amended Share Transfer and Investment Agreements will be signed by th
Government, Comnel and Company and Mitsui and Taisei "

In addition, the 1% & 2™ Defendants had agreed to write-off all past interests and 30 % of th
capital — vide Minutes (2) & (3).

Furthermore, the Government had agreed to make a contribution of US $ 4 Mn. per year unt
the capital is fully paid and to issue Promissory Notes from the Govemment with Centr:
Bauk guarantee — vide Minutes (6) & (7)

A true copy of the said Minutes signed by the said K. Shanmugalingam and K .Ito representing the 1
& 2™ defendants dated 17.8.'92 is annexed marked 4D10(0) and pleaded as part and parcel hereof

12(p) Thereafter, by Leiter dated 9.9.'92 the Director General Economic Affairs wrote to the Attome
General, as discussed with the Secretary to the Treasury, seeking advice on the cancellation ¢
the UDA land lease given to the Plaintiff and on the violation of Article 3.03 of th
Investment Agreement as aforesaid by the Plaintiff. By the same Letter the Secretary Treasur
had requested the Attomey General for draft Resolution for the removal of the said C1
Perera as a HDL Director.

A true copy of the said Letter dated 9.9.'92 is annexed hereto marked 4D10(p) and pleaded as part an.
parcel hereof

12(@)  In response thereto the Attorney General had forwarded Letter dated 9.10.'92 to Director
Economic Affairs, Ministry of Finance, submitting the Special Notice, together with th
Special and Ordinary Resolutions, for Requisitioning an Extra-Ordinary Meeting of HDL,
pass the said Special Resolutions and Ordinary Resolutions to delete Asticle 101 (i) (a) an
amend Article 101(0) (b) of the Articles of Association of HDL, thereby removing the right o
the Plaintiff to nominate Directors to the Board of Directors of HDL: and to remove the sai
C.L. Perera and his wife T.P. Perera as Directors of HDL

True copies of the said Leiter dated 9.10.'92 together with the said Special Notice and the said Specia
and Ordinary Resolutions are annexed hereto marked 4D10(ql-93) and pleaded as part and parce
hereof

12(0) Upon the present Government assuming office, on the direction of the then Hon. Prim
Minister, the then Secretary, Ministry of Finance, A.S. Jayawardena had addressed Lette
dated 23.9.'94, 1o the Secretary, Ministry of Housing & Construction & Public Utilities, inter
alia, stating that the Plaintiff had defaulted even the payment of the very specia
concessionary terms and installment payments without any interest, on the UDA Land Leas
for the Hilton Hotel Project and that the Hon. Prime Minister had directed that immediat:
remedial action be taken to protect the interests of the Government.

The Secretary, Ministry of Housing, Construction & Public Utilities had replied by his Lette
dated 25.10.'94, confirming that the Plaintiff had failed and neglected to make payments du
to the UDA and that the UDA had instituted against the Plaintiff D.C. Colombo Case No
5419/M and that the said Case had been dismissed due to the non availability of the mail
witness, that is an officer of the UDA, when the Case had been taken up for trial in July '93
and that subsequently, the UDA had instituted a further Case, D.C. Colombo 14933/MF
against the Plaintiff in July '94.
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The UDA by its Letter dated 21.3.'95 addressed to the Plaintiff communicated the UDAY
acceptance of the Plaintiff's repudiation of the Lease Agreements, inter-alia, stating that in the
Plaintiffs Answer dated 2.9.'94 filed in the said D.C. Colombo Case No. 14933/MR
partticularly in paragraph 7 thereof, the Plaintiff had clearly, categorically and beyond any
reasonable doubt, denied the very existence of the said Lease Agreements and had expressed ¢
clear intention not honour and perform the obligations under the said Lease Agreements.

The UDA had subsequently instituted D.C. Colombo Case No. 16716/MR against the Plaintifl
on 1.8.'95 claiming a sum of Rs. 44,535,699/61, as Damages from the Plaintiff after setting-off
and/or deducting the payment of Rs. 27 36 million that had been paid by the Plaintiff to the
UDA.

The Attorney General by Letter dated 5.7.'95, in response to a clarification sought by the UDA
by its Letter dated 22.6.'95, had opined, that on basis of the acceptance of repudiation of the
said Lease Agreements, that the underlease pertaining to the said Land would be null and void.

The said underlease of the Land being with HDL, on which said Land the Hotel has been built,
HDL and its Shareholders have been put in great jeopardy thereby.

True copies of the said Letters dated 23.9.°94, 25.10.'94, 21.3."95, 22.6.'95 & 5.7.'95 are annexed hereto
marked 4D10(r1-r5} respectively, and pleaded as part and parcel hereof

12(s)

In the aforesaid circumstances since August '90, the then Secretary Ministry of Finance, A S.
Jayawardena forwarded Letter dated 1.12.'94 to the said C.L. Perera, then Chairman &
Managing Director HDL, with copy to the Plaintiff, inter-alia, stating;

"Thus it appears to me that Cornel & Co. Ltd., has failed and neglected to fulfill
its undertakings and observe the several covenants under the various
Agreements in respect of the Hilton Hotel Project, which has resulted in serious
adverse consequences to the Government and the Country”

"As Chairman and Managing Director of the Company, you are accountable and
responsible for the state of affairs of the Company and for the failure to take any
action, whatsoever, in such regard. You, as the 5t Defendant, having had the
opportunity, had failed to file Objections and/or Answer to affirm to and/or

controvert, the Averments in this Case" [reference being to the said D.C. Colombo
Case No.3155/8pl.]

The aforesaid Letter had set out fully the circumstances that had warranted the aforesaid
assertions by the then Secretary, Ministry of Finance, representing the Government of Sri
Lanka, as the 65% Shareholder and Guarantor of HDL.

A true copy of the said Letter dated 1.12.'94 is annexed hereto marked 4D10(s) and pleaded as part and
parcel hereof.
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12(u)

The 4% Defendant, as Advisor, Ministry of Finance, had placed the aforesaid matters in
evidence before the said Special Presidential Commission through the Solicitor General,
marking the aforesaid Documents.

By Finance Ministry Memo dated 9.9.'92, the Secretary to the Treasury had directed HDL
Govemnment Directors to, inter-alia, have the following matter examined and reported on by
the HDL Board.

"Casino Contract entered into by the Chairman/Managing Director and the
General Manager Hilton, without calling for competitive offers, and without
approval and/or knowledge and/or authority of the Board of Directors,
notwithstanding the serious conflicting interests. Misappropriation of the
alleged Deposit of Rs. 3.0 Mn. paid and the Claim in Reconvention of Rs. 25 Mn.
on the Company"'

The said Casino Contract had been entered into on 29.10.'90 and immediately thereafter on
2.11.90, Attorney-at-Law, D.N.Thurairajah had written a Letter to the said Casino Operator,
requiring the said Casino Operator to come and sign another Agreement, annexed to the said
Letter, between him and Cornel's People.

The Counsel for HDL in the aforesaid litigation, K. Kanag-Isvaran P.C. and Anil Tittawella,
Attomey-at-Law had been changed by the said C.L. Perera and K.N. Choksy to R.J. de Silva
P.C. and Nihal Fernando, Attomey-at-Law vide HDL Letter dated 8.7.'91.The said R.J. de
Silva replaced K.N. Choksy, as a Director of HDL, in 1993.
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13.

The aforesaid Finance Ministry Memo dated 9.9.'92 had been tabled by the 4™ Defendant ¢
the HDL 'Board Mesting on 25.10.'96 in the presence of the said RJ. de Silva, then HD!
Director.

In this regard, the Agreements finalised by the Attorney General contained the followin,
Condition 16 in Agreement No. 2 -~ P37,

"16. HDL shall and will cause the matters pertaining to the Reflections Casin
Contract to be investigated, and shall and will accordingly take necessary action
expected of a public listed Company, including the use of its best endeavours ¢
settle promptly the litigations connected with the said Reflections Casino Contract.

The then Secretary, Ministry of Finance, A.S. Jayawardena, representing the Government a
the major HDL Shareholder, by his Letters dated 19.10."94 and 18.11."94 had written to th
said R.J. de Silva, P.C. to tender his resignation as a HDL Director. The said R.J. de Silva
however, did not tender such resignation, but ceased to be a HDL Director from 17.7.'97 upar
Resolution being passed under Article 111 (g) of HDL Axticles of Association.

True copies of the said Finance Ministry Memo dated 9.9.'92, Attorney-at-Law, D.N. Thurairajah.
Letter dated 2.11.'90, together with the said Agreement, HDL Letter dated 8.7.'91 and the said Financ
Ministry Letters dated 19.10.'94 & 18.11.'94 are annexed hereto marked 4DI10(1), 4D10(ul &u2,
4DI10() and 4D10(wl & w2), respectively and pleaded as part and parcel hereof

These Defendants state that;

13(a)

13(b)

13(c)

13(d)

13(e)

The 4™ Defendant on 6.3./92 had served Interrogatories on the Defendants in the said D.C
Colombo Case No. 3155/Spl, which Interrogatories théy had objected to answer and th
Leamed District Judge by Order dated 14.10.92, had, inter-alia, ordered that the sak
Interrogatories be answered.

The 4* Defendant pleads that, after the service of the aforesaid Interrogatories, the the
Secretary, Ministry of Finance in April '92, had initiated discussions with the 4™ Defendant
with a view to having the aforesaid Cases, D.C. Colombo Nos. 3155/8pl. and 3231/Spl
settled.

In response to the said initiative taken in April '92 by the then Secretary, Ministry of Finance
at the instance of the 4™ Defendant, as a prelude to a Settlement, discussions were had it
May/June '92 at the Chambers of K Kanag-Isvaran P.C., with officials of the Attome:
General's Depariment and the Ministry of Finance to examine the several matters pertaining
to the said D.C. Colombo Cases Nos. 3155/Spl. and 3231/Spl.

Consequently, during June '92 to October '92, discussions were had before the then Attome)
General/his officials, with the participation of then Secretary, Ministry of Finauce/his official:
and the 4™ Defendant/ his Counsel to reach a Settlement as aforesaid.

At the same time, separate discussions had been had by the officials of the Ministry of Financt
with the representatives of the 19 & 2™ Defendants.

The 1% & 2™ Defendants by their Letter dated 25.3.'92 having, inter-alia, asserted — "We hawe
never agreed with the Government o write-off or discount any part of the loan principals anc
the unpaid balance of the contract prices", however, upon the 4™ Defendant having insisted ai
the said discussions had before the Attomey General, upon a write-off of capital in the
circumstances of the aforesaid D.C. Colombo Case No. 3155/Spl, the 1"& 2™ Defendants i
August '92, had agreed at the aforesaid discussions at the Ministry of Finance to write-off 30%
of the capital, in addition to writing off all past interest, as referred fo at paragraph 12 (o]
hereinabove. ,

A true copy of the said Letter dated 25.3.92 is annexed hereto marked 4D11(a) and pleaded as pari
and parcel hereof

13(H

13(g)

On the insistence by the then Secretary, Ministry of Finance before the Attomey General, tha
the Government had considered such write-off adequate, the 4% Defendant had agreed to reach
a Settlement, inter-alia, on the said terms.

However, as referred to in paragraph 12 (o) hereinabove, the commitment for the Government
to contribute US $ 4 Mn. per year until the balance capital was paid and the commitment for
the issuance of Promissory Notes by the Government guaranteed by the Central Bank were not
agreed to by the 4™ Defendant and accordingly, the said conditions were not contained in the
said Agreements
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13(h)  Consequently, the Attorney General finalised 3 Agreements to be entered into on the basis o
the 1" & 2" Defendants writing-off all past interests to June '93 and 30% of the capital and re
scheduling the balance over 13 years upto the year 2006 at 5.9 % p.a. interest;

Agreement No.1 - between the Government and 1% & 2™ Defendants
Agreement No.2 - between the Government and HDL
Agreement No.3 - between the Government and the 4™ Defendant

The said Agreements were inter-related and/or inter-dependant and constituted a composite
Settlement.

Matters pertaining to the Plaintiff, the said C.L. Perera, the Investment Agreement (P12) anc
Share Transfer Agreement(P13), as morefully referred to in paragraph 12 hereinabove, amongst
other, were provided for in the aforesaid Agreements finalised by the Attorney General.

The Plaintiff and its alfer ego, the said C.L. Perera, having acted in the manner as referred to
hereinbefore, the 4% Defendant's position was, that the immense benefits, inter-alia, of the
aforesaid considerable write-offs amounting to a sum of approximately Rs. 10,200 million,
achieved by the 4" Defondant as aforesaid, should not go to the benefit of the Plaintiff, but
should go to the benefit of the Government and the public.

13())  The Ministry of Finance had reached agreement with the 1" & 2™ Defendants to execute the
Agreements finalised by the Attorney General as aforesaid. However, by Letter dated 14.6.'93
addressed to the Attorney General, the 4™ Defendant's Attorneys-at-Law had expressed certain
reservations on the said Agreements, particularly in relation to the condition for the issuance of
Promissory Notes by the Government in addition to the State Guarantees and the interference by
said K.N. Choksy.

A true copy of the said Letter dated 14 .6.'93 is annexed hereto marked 4D11(b) and pleaded as part
and parcel hereof

13() Consequently, essentially on the matter of issuance of Promissory Notes by the Government, as
advised and concurred upon by the Attorney General, the 4" Defendant declined to conclude the
Settlement on the basis of the aforesaid Agreements in 1993. The 4% Defendant pleads that,
subsequently, in June '04 the 4™ Defendant resisted influences and pressures to have the said
Settlement concluded, prior to the General Elections of August '94, resulting in the said C.L.
Perera, causing the aforesaid baseless and malicious actions against the 4™ Defendant, as
referred to in paragraph 3(b) hereinabove.

13(k)  Upon the new Government assuming office in August '94, the 4® Defendant having during the

’ previous Govemnment since 1989 functioned as a Senior Consultant to the Ministry of Policy

Planning and the Ministry of Transport, was invited by Her Excellency the President, then Prime

Minister, and Minister of Finance, to function as an Advisor to the Ministry of Finance in

September '94. The 4™ Defendant was frther appointed, amongst others, as a HDL Government

" Director in October '94. The then Secretary, Ministry of Finance A.S. Jayawardena, now

Govemor, Central Bank at paragraph 42 (g) in his Affidavit dated 29.8.'95 filed in D.C.
Colombo Case No. 4414/Spl. stated as follows;

"Nihal Sri Ameresekere is a professionally qualified well reputed Accountant, and a
World Bank and USAID recognised Senior Consultant, who had been appointed
Aduvisor to the Ministry of Finance, Planning, Ethnic Affairs & National Integration by
Her Excellency the President and who had also appointed him as a Government
Nominee Director of Hotel Developers from October '94, to protect the interest of the
Govermnment, as 65% Sharcholder and the Guarantor of the claims by Mitsui/Taisei,
which commits public funds."

True copies of the said Affidavit of A.S. Jayawardena dated 29.8.'95, together with the Affidavits of then
HDL Chairman, Suren Wickremasinghe and then HDL Director, A.SM. Perera P.C.Addl. Solicitor
General are annexed hereto marked 4D11(cl-¢3) and pleaded as part and parcel hereof

13() Consequently, by Letter dated 19.10.'94 addressed to the Attorney General, the said Secretary,
Ministry of Finance, inter-alia, stated; - "Please proceed fo have further discussions with the
Officers of Mitsui & Co Ltd/ Taisei Corporation, and their Counsel, together with the
government nominee directors, proceeding on the basis of the 3 Settlement Agreements, that
have been formulated upto now by the Ministry of Finance in accordance with previous
discussions had, with a view to finalising an early resolution of this matter with the Japanese
Companies, subject to the financial restructuring and debt re-scheduling of the Company
Jacilitating the loan re-payments by the Company.”

The said Letter was copied to the Government Nominee Directors of HDL.
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A true copy of the said Letter dated 19 .10.'94 is annexed hereto marked 4D11(d) and pleaded as pa
and parcel hereof

13(m)  Subsequently, several discussions were had before the Solicitor General and the Addl. Solicit:
General. The 1" & 2™ Defendants reneging on the requirement to receive Promissory Not:
from the Govemnment, the said Settlement was concluded on the basis of the aforesa
Agreements, including an additional Agreement No. 4 (P39), as a collateral Agreement, signe
‘between the 1% ‘& 2™ Defendants, HDL and the 4™ Defendant containing essentially
conditions in the aforesaid 3 Agreements (P36, P37 & P38) that were to be signed separately t
the Govemnment with the said parties. HDL was also made a party to the Agreement No. 1. (P3(

13(n)  The Solicitor General, who was then assisting the Special Presidential Commission leadir
evidence on behalf of the State, by his Letter dated 15.6."95 in reply to Letter dated 9.6.'95 fro
the then Secretary, Ministry of Finance confirmed that the aforesaid Agreements pertaining {
the Settlement were in order. Accordingly, the Cabinet Memorandum dated 21.6.'95, inter-ali
stated that- "The Solicitor General has kept the Commission apprised of this Settlemen:
.Consequently, the said Agreements were signed on 28.6.'95.

True copies of the said Letters dated 15 .6."95 and 9.6.'95 are annexed hereto marked 4D11(el & e.
respectively, and pleaded as part and parcel hereof

13(0) The 4™ Defendant, who was summoned to give evidence before the Special Presidenti:
Commission from March '95, inter-alia, had placed in evidence through the Solicitor Gener:
copies of the said Agreements and all matters connected therewith and documents pertainin
thereto since the initiation of the said Settlement discussions had from 1992, prior to the signin
of the Agreements on 28.6.'95 and thereafter, evidence had also been placed by the 4™ Defendar
before the said Commission on 6.7.'95 after signing the said Agreements.

13{p)  The terms of Settlement concluded on 28.6.'95 were an improvement on the terms of th
Settlement finalised in June '93, in that;

i 1 more year's interest was effectively written-off, thereby writing-off interes
for 10 —years since commencement in 1984; whilst the capital write-off wa

30%.
i The funds accumulated in HDL in view of the Interim Injunctions obtained br

the 4™ Defendant continued to earn interest to the credit of HDL for this furthe
2-year period

i The balance was re-scheduled over 15 years upto the year 2010, with a 1- yea
grace period [agreed in June '93 to be payable by the year 2006]

v The interest on re-scheduling of the balance was reduced to 5.25% pa
compared to 5.9 % p.a. agreed in June '93.

13(®)  In the context of the Govemment having intervened to have brought about the said Settlement
Agreement No. 3 (P38) in its preamble, inter-alia, recited as follows;

"WHEREAS Actions have been instituted by Mr. Ameresekere in the District Court o
Colombo numbered 3155/Spl against Mitsui and Taisei, Kanko Kikaku Sekkeisha Yozc
Shibata & Associates, Architects of the said Hotel and HDL and 3231/Spl against HDL
in the nature and style of Derivative Actions in law, for and on behalf of HDL and in its
right and interest; and the said Actions have been instituted by Mr. Ameresekere in gooc
faith in the interest of HDL and its Shareholders, including the Government, the
Government also being the Guarantor of the Loans, stated to have been made by Mitsui
and Taisei; all reliefs claimed in the aforesaid Actions have been for the benefit anc
interest of HDL, and the Government as aforesaid and the public, whilst no reliefs,
whatsoever, have been claimed by Mr. Ameresekere for his personal benefit and
interest,"

"AND WHEREAS with a view to reaching a settlement, discussions were initiated with
Mr. Ameresekere by the then Secretary, Ministry of Finance & Planning and Secretary
Treasury, acting for and on behalf of the Govemnment of the Democratic Socialist
Republic of Sri Lanka, being the Guarantor and the majority Shareholder of HDL, at the
instance of Mitsui and Taisei, and accordingly several discussions were had by Mr.
Ameresekere and his Counsel with the Hon. Attorney General and his Officials,
together with the then Secretary, Ministry of Finance & Planning and Secretary
Treasury and his Officials, and subsequent discussions were had by the then President
D.B.Wijetunga and the then Attormey General with Mr. Ameresekere, but however a
settlement could not be concluded,”
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"AND WHEREAS in October '04 the Board of Directors of HDL was re-structured
the Hon.Minister of Finance, Planning, Ethnic Affairs & National Integration, with 1
appointment of Mr.Ameresekere as a Government Nominee Director of HDL amon;
others, and thereafter, the Secretary Ministry of Finance, Planning, Ethnic Affairs
National Integration, Mr.Amarananda Somasiri Jayawardena requested the Attorr
General and the newly appointed Government Nominee Directors of HDL to he
discussions with representatives of Mitsui and Taisei with a view to reaching
settlement, which settlement has now been concluded,"

13(r)  In addition, in the aforesaid circumstances, the Government gave an indemnity to the 4" Defendant,
per Condition 6 of Agreement No. 3 (P38) ;

"6 The Government shall and will hold Mr. Ameresekere, his heirs, executors a
administrators freed from and/or indemnified against and/or saved harmless from a
claims, demands, actions or consequences of whatsoever kind or nature arising from
attributable to Mr. Ameresekere instituting and/or settling the said District Co
Colombo Actions numbered 3155/Spl and 3231/Spl, and/or acting or purporting to :
in furtherance thereof and/or reaching Agreement as referred to herein and further 1
Government shall and will support and/or assist Mr. Ameresekere in any mat
whatsoever connected therewith."

13(s) In implementing the Settlement in October ‘96 as aforesaid, Dr. P.B. Jayasundera, Deputy Secret:
Treasury & HDL Director, having convened and chaired, the HDL Board Mesting on 25.10.'96,
recorded in the relevant HDL Board Minutes, inter-alia, stated:

"The Chairman, Dr. P.B. Jayasundera, informed that this Board Meeting was conver
as a matter of national importance in the interest of Sri Lanka Japan relationship and tl
he was acting at the request of the Govemnment and urged the Directors to proceed w
the Mesting on the Agenda placed before them. All others agreed.”

14. These Defendants state that;

14(2)

14(b)

14c)

14(d)

14(e)

One A.P.D. Ranjini holding 750 shares of HDL, instituted D.C. Colombo Case No. 4392/8pl.
4795 against the 1% & 2" Defendants, Japanese Architects, DL and HDL Directors, includi
the 4 Defendant and obtained ex-parte Enjoining Orders. On 14.8.95 the then Learned Dists
Judge, D.J.de S. Balapatabendi Esqr., dismissed the said Action. On 4.9.'95 Revision Applicati
No. 629/95 has been filed.

The said same A.P.D. Ranjini instituted another Case, D.C. Colombo No. 4447/Spl.on 23.8.
against the 1% & 2™ Defendants, Japanese Architects, and HDL Directors, including the
Defendant, but excluding HDL as a Defendant and obtained ex-parte Enjoining Orders. !
26.3./96 the then Addl. Learned District Judge, M. Paranagama Esqr. dismissed the said Actic
On 10.4./96 Notice of Appeal had been filed.

These Defendants verily believe, that the said A.P.D. Ranjini is a niece of one Herbert Silva
long standing employee of the Plaintiff and that she had been instigated to institute the abc
Cases by the said C.L. Perera, and who had handed over the relevant documents for 1
institution of the said Cases. The said A.P.D. Ranjini was required to appear before the Spec
Presidential Commission and was represented by N. Sinnatamby and N.R Sivendran, Attore;
at-Law and she made a statement to the said Commission on 11.7./95.

The Plaints in the aforesaid 2 Cases essentially contained the very same pleadings and docume:
as in the said D.C. Colombo Case No. 3155/Spl. that had been instituted by the 4™ Defendant
aforesaid, and accordingly contained mainly hearsay material, which were known to the
Defendant, as a then HDL Director.

The said C.L. Perera instituted D.C. Colombo Case No.4413/Spl.on 21.7.'95, against the 1" & |
Defendants, HDL and HDL Directors, including the 4™ Defendant, as referred to in paragrapl
hereinabove and upon Written Submissions to the then Learned Addl. District Judge,
Joganathan, Esqr., inter-alia, on 30.11.'95

wrongfully obtained Enjoining Order against the 4™ Defendant upon distortion an.
suppression and/or misrepresentation of material facts, making out that the
Defendant was a principal bank defaulter with Cases against him, whereas
circumstances of facilitating the promotion of the Hotel/HDL, the said C.L. Perera b
caused the 4™ Defendant, as a nominee of the Plaintiff, to guarantee fresh ba
borrowings of Sun-Comels Textiles Ltd., a subsidiary of the Plaintiff, which already h
had considerable defaults to the Bank at that point oftime, and the said C.L. Perera a
his father-in-law had been the 1% & 2™ Defendants respectively in the said Cases,
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whereas the 4" Defendant having not been the principal borrower had been the 3%/
Defendant, as a Guarantor as aforesaid, whilst the Plaintiff and the said C.L. Perera hi
directly and/or indirectly been the actual borrowers and defaulters, as the princip
shareholders, the 4™ Defendant not even having been a shareholder.

The aforesaid facts had been deliberately suppressed and the 4" Defendant pleads the
the said circumstances had been used by the said C.L. Perera to endeavour to blackm
and/or wrongfully cause injury to the 4™ Defendant as aforesaid.

Attorey-at-Law, Nihal Fernando appearing for the said C.L. Perera, the Plaintiff in {l
said D.C. Colombo Case No. 4413/Spl., the 4™ Defendant pleads that, having previous
appeared, amongst others, for the 4™ Defendant in the said bank Cases, that the sa
Attomey-at-law had been fully aware of the aforesaid facts. )

The said matter relating to the said bank Cases had also been deliberately so pleaded :
said D.C. Colombo Cases Nos. 4392/Spl.,, 4447/Spl. and 4414/Spl with a view 1
tarnishing the 4™ Defendant’s standing and reputation and so also in D.C. Colombo Ca
Nos. 4785/8pl and 4791/Spl., without disclosure of the correct facts as aforesaid.

14(f)  The Plaintiff instituted D.C. Colombo Case No. 4414/Spl. on 21.7.'95 against A.S. Jayawarden.
as then Secretary to the Treasury, now Governor Central Bank and obtained ex-parte Enjoinin
Orders. In the Court of Appeal Revision Application No. CA 254/96 the Counsel for the Plainti
on 29.5."96 objected to the Proxy filed in the name of Secretary to the Treasury, asserting that ¢
Proxy had not been given in the name of the said A.S. Jayawardena, who was not the Secretary 1
the Treasury at the said date, thereby conceding that the said Case is not against the Secretary 1
the Treasury. The said Case is pending in the District Coutt.

In the Affidavit of the said C.L. Perera filed in the said D.C. Colombo Case No. 4414/Sp
paragraphs 56, 59 and 60 at pages 18 and 19 have stated as follows;

"56. I further plead that as the Supreme Court has already observed that prima-faci

. fraud has been established and in any event, in all probabilities the alleged fraud to hay
been committed by the Mitsui and Taisei will be established in the Action.....[/referenc
being to D.C. Colombo Case No. 3155/Spl.]"

"59. 1 further state that the Supreme Court of this Country had already observed th:
prima-facie fraud had been established on the part of Mitsui and Taisei and that in a
probabilities that the fraud committed by the said Mitsui and Taisei will be establishe
and in the said Case No. 3155/Spl., instituted by Mr. N.S. Ameresekere as representin
the HDL"

"60. 1 further state that since the matter stated in Case No. 4392/Spl., are the same a
stated in Case No. 3155/Spl. the said Case No. 4392/Spl. there is a strong likelihood ¢
this Action also being successful......... "

A true copy of the said Affidavit dated 21.7."95 of the said C.L. Perera filed in the said D.C. Colomb.
Case No. 4414/Spl is annexed hereto marked 4D12(a} and pleaded as part and parcel hereof

14(g) The then Secretary to the Treasury , B.C. Perera, duly requisitioning with Special Notice, a HDI
Extra-Ordinary General Meeting for 12.12.'96, to move Resolutions, inter-alia, to amend th
HDL Articles of Association removing the right of the Plaintiff to nominate Directors onto HDI
and the said C.L. Perera as a HDL Director, the Plaintiff filed D.C. Colombo Case No. 4785/Sp!
on 27.11.'96 against the 1% & 2™ Defendants and the then Leamed Addl. District Judge. T
Joganathan Esqr. issued Interim Injunctions on 12.12.'96, inter-alia, preventing the holding o
the said Meeting, and the said matter is still pending before the Court of Appeal in Revisiol
Application No. 883/96 and Leave to Appeal Application No. 325/96 since December '96

14(h)  In the same aforesaid circumstances, the Plaintiff filed D.C. Colombo Case No. 4791/Spl., o1
6.12.'96 against B.C. Perera as the Secretary to the Treasury, and the then Learmned Addl. Distric
Judge T. Joganathan Esqr. issued Enjoining Orders on 12.12.'96, inter-slia, preventing the
holding of the said HDL Shareholders’ Extra-Ordinary General Meeting, and the said matter i
still pending before the Court of Appeal in Revision Application No. 19/97 and Leave to Appea
Application No.334/96 since December '96

14())  On 26.3.'98, the Plaintiff filed this Case against the 1% & 2™ Defendants, the Attorey General

the 4 Defendant and HDL, and having been supported on 27.3.'98, Your Honour's Court issuec
Enjoining Orders and the matter of the said Enjoining Orders is now pending,.

24



14(G)  On the same said 27.3.'98, the Plaintiff filed a further Case No: 1/98(2) in the High Court [Civil
of the Western Province against the 1% & 2™ Defendants, the Attorney General, the 4°
Defendant, HDL and HDL Directors excluding the said CL. Perera and his wife, totally
suppressing the matter of this Case, and supported and obtained Ex-parte Enjoining Orders from
the Learned High Court Judge, P. Wijeratne Esqr. and the matter of the Enjoining Orders is now
pending

The Plaintiff has purported the said Case No. 1/98(2) to be a derivative action in law, whereas
the said Case has been filed and/or reliefs have been sought, directly and/or indirectly in the
interest and/or for the benefit of the Plaintiff and/or the said C.L. Perera and not HDL.

14(k)  The aforesaid 8 Cases, that of the Plaintiff, the said C.L. Perera and the said A P.D. Ranjin;
contained identical and/or similar pleadings and documents, The Counsel appearing in the saic
several Cases for the respective Plaintiffs have been/are essentially the same, namely S.Sivarasa
P.C., S.L. Gunasekera, S. Mahenthiran, Nihal Fernando, and N.R. Sivendran, Attorneys-at-Law,
E.S. Harichandra, being the instructing Attomey-at-Law, except in Cases Nos. 4413/Spl and
4414/Spl, MLP. Fernando, being the instructing Attomey-at-Law in the District Court only.

14(1) The 4" Defendant pleads that, the said $.Sivarasa P.C. has appeared as aforesaid, notwithstanding
he having been retained as far back as 11.10.'90 by the 4™ Defendant for himself and on behall
of HDL, as referred to at paragraph 6 (i) hereinabove , in relation to the very same subject
matter

14(m) In the Petition filed in S.C. (Spl.) Leave to Appeal Application No. 114/96 [D.C. Colombo Case
No. 4413/Spl] settled by the aforesaid Counsel, paragraph 02. (dd) at page 12 has averred, basea
upon the Affidavit of the said C.L. Perera thus;

"As the Supreme Court has already observed that prima-facie fraud has been established
and in any event, in all probability the fraud alleged to have been committed by the 10®
and 11" Defendants /being the 1% & 2 Defendants] will be established in the Action
[being the said D.C. Colombo Case No. 3155/SplL] ......... "

Whereas contrary to the above, in this Case paragraph 40 (b) at page 14 and paragraph 83 at
page 26 of the Plaint settled by the very same Counsel [except S. Mahenthiran, Attorney-at-Law,
who however has marked appearance), has averred, based upon the Affidavit of the said same
C.L. Perera, thus;

"40(b) The original'plans and the model of the Hilton Hotel were produced at the said
Special Presidential Commission of Inquiry and the Plaintiff went before the said
Special Presidential Commission of Inquiry. The Plaintiff states that there were no
floors missing in the said Hilton Building as falsely alleged by the 4™ Defendant in the
said Action No.3155/Spl., the very filing of the said Action itself by the 4™ Defendant
was a fraud on the shareholders of HDL, the public and the Govemnment of Sri
Lanka."

"83 ... The Plaintiff states that the very institution of the said action No. 3155/Spl
itself was a fraud on the shareholders of HDL, the public and the Government as the
4™ Defendant represented that it was a public interest litigation when in fact it was not
so but an illegal and wrongful strategy to gain personal advantage and benefits for
himself. The Company, the shareholders and the Government of Sri Lanka did not
benefit by the purported Agreements."

The aforesaid is contrary and/or totally different to what the said C.L. Perera had
affirmed to in relation to the very same Action D.C. Colombo No. 3155/Spl., in his
Affidavit in D.C. Colombo Case No. 4414/Spl., morefully referred to in paragraph 14(f)
above

A true copy of the said Petition in S.C. (Spl) L.A. Application No. 114/96 dated 19.3."96 setiled by the
same said Counsel is annexed hereto marked 4D12(b) and pleaded as part and parcel hereof

14(n)i. The aforesaid averment in paragraph 83 of the Plaint in this Case is contrary to what HDL itself had
stated to HDL Shareholders by the Notes, setting out the several immense benefits to HDL, annexed to
the HDL Accounts dated 9.9.'97 [4D4(f1)] approved by the HDL Board in the presence of the said
C.L. Perera, as referred to in paragraph 5(e) hereinabove.



14(n)ii. The aforesaid averment in paragraph 83 of the Plaint in this Case is also contrary to what the Dept
Minister of Finance, G.L. Peiris confirmed to Parliament by a Statement tabled on 13.12.'96 on {
Settlement effected, which Statement [4D13(g)], as set out fully in paragraph 15(i) hereinbelow, int:
alia, had stated at Items (3) & (7) thereof as follows: —

"(3) The total claim as at 30.6.'95 was as follows:

Jap.Yen.
Million

Capital 13,700

Accrued Interest 14,006

Insurance Premium 87
21,793

Payments were stopped due to the derivative action filed by Mr. Nihal !
Ameresekere against Hotel Developers (Lanka) Lid.

"(7) ... The Government re-scheduled this loan with favourable terms for the count:
The write-off of interest and capital amounting to Jap.Yen. 17,586 million i
SL Rs. 10,624 . million as at 28.6.'95, and re-scheduling of the balance ove:
further period of 15-years going upto 2010, is of benefit to the country."

The said Statement by the Deputy Minister of Finance, G.L. Peiris, inter-alia, had also stat
at Item (2) thereof as follows:-

"(2) Show Cause Notices, setting out acts of commission and/or omission that we
fraudulent and detrimental to the interests of Hotel Developers (Lanka) L
and/or the Government have been served on several persons. The inquiry
proceeding.”

One of such persons, on whom such Show Cause Notices have been served as aforesa
setting out acts of commission and/or omission that were fraudulent and detrimental to t
interest of DL and the Government has been the said C.L. Perera.

14(n)iil. The aforesaid averment in paragraph 83 of the Plaint in this Case is also contrary to what had be
recited in the Preambles in the said Agreements finalised by the Attomey General, who had examin
the several matters, that the said D.C. Colombo Case No. 3155/Spl had been filed by the
Defendant, as a Shareholder of HDL, as a derivative action in law, on behalf of HDL and in its rigl
for its benefit and in its interest, and that the said Case had been instituted by the 4™ Defendant in go
faith in the interest of HDL and its Shareholders including the Government, the Government al
being the guarantor; and that all reliefs claimed in the said Case had been for the benefit and interest
HDL, and the Government and the public, whilst no reliefs, whatsoever, had been claimed by the -
Defendant for his personal benefit and interest. The said Agreements containing such recitals had be
signed by the Government, HDL and the 1 & 2™ Defendants.

15. These Defendants state that ;

15(a) The 4™ Defendant pleads that, immediately upon the 4™ Defendant having filed on 13.9.'90, t
aforesaid D.C. Colombo Case No. 3155/8pl., the said K.N. Choksy had intervened with t
then President R.Premadasa to coerce the 4™ Defendant to withdraw the said Ca
Consequently, the 4™ Defendant on 22.9.'90 had faxed the then Secretary, Ministry of Financ
[who was at that time in Washington], refuting false allegations made and had confirmed su
communication to the Director Economic Affairs, Ministry of Finance by Letter dat
24.9.'90.

Subsequently, the then Secretary, Ministry of Finance had exhorted the 4" Defendant to staJ
firm and pursue the said Case and the Attorney General had confirmed to the 4® Defendant,
referred to at paragraph 6(b) hereinabove, that he would not oppose the 4™ Defendant.

A true copy of the said Letter dated 24,.9.'90, together with the said fax communication are annex:
hereto marked 4D13(al & a2) respectively and pleaded as part and parcel hereof

15(b) 'The 4™ Defendant pleads that, thereafter, the then Economic Advisor to the President having hi

discussions with 4® Defendant , the then Secretary to the President had addressed Letter dat:
17.12.'90 to the then Secretary, Ministry of Finance, inter-alia, stating ;
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"__.. the question will be asked as to why the Company in which the Government has ¢
majority stake did not take legal action itself...., it could be asked, as to why it was
left to a minority shareholder to take action to prevent public funds being utilised tc
pay for a fraudulent deal....His Excellency had directed action by you to take up in
Cabinet the question of the stand Government should take with regard to the Court
Action”

A true copy of the said Letter dated 17 .12.'90 is annexed hereto marked 4D13(b) and pleaded as pari
and parcel hereof

15(c)  However, after the then Leamed District Judge, P. Wijeyaratne Esqr. made Order issuing
Interim Injunctions on 28.10.'91, as referred to in paragraph 6(g) hereinabove, particularly
making observations, inter-alia,~ "If the position, that explains this is correct, then this
actually, is an instance of acting in fraudulent collusion”, there had been a remarkable tum-
about at the Ministry of Finance, as evidenced by the Minutes in the Finance Ministry File
[Volume V1, wherein the then Secretary Ministry of Finance had, inter-alia, minuted —
"Please discuss with Mr. Choksy and map out our strategy”

A true copy of the said Minute Sheet dated 20/22/23.11.'90 is annexed hereto marked 4D13(c) and
pleaded as part and parcel hereof

15(d) The 4™ Defendant pleads that, whilst the aforesaid Settlement discussions referred to in
paragraph 13 hereinabove had been in progress before the Attorney General, on or about
8.2.'93, the said K.N. Choksy, inter-alia, had forwarded a Note titled "Hilton Hotel", through
President R. Premadasa, to the then Secretary, Ministry of Finance. Though the Note so titled
"Hilton Hotel" related to certain matters pertaining to the said Settlement, the first 3
paragraphs therein, however, related to the 4™ Defendant's professional work, totally
unconnected therewith; 1.e.

" U.S.Aid has taken-over as ‘advisers' on BOT. They have set-up an office in Horton
Place. Nihal Amerasekera is virtually the Chief-Executive in this set-up.”

" Ministry of Transport in conjunction with Finance Ministry and Policy Planning
Ministry are said to have given Amerasekera a two year contract at very high
remuneration (in conjunction with the World Bank / IMF) to advise on the last lap
of the Peoplisation of the Transport Board."

" The above two have been done recently. They may be verified please."

The above is evidence of the malicious and undue pressures that had been brought to bear on
the 4" Defendant in the circumstances of he having instituted the said D.C. Colombo Case No.
3155/Sp!l. USAID had expressed concerns to the 4® Defendant of political influence that had
been brought to bear on the 4™ defendant's professional work.

A true copy of the said Note together with the attached Note thereto dated 8.2.'93 of President R
Premadasa are annexed hereto marked 4D13(d] & d2) and pleaded as part and parcel hereof

15(e) The 4% Defendant pleads that, it is under such circumstances, that the Securities &
Exchange Commission of Sri Lanka [SEC], had deliberately failed and neglected to take any
action, whatsoever, notwithstanding the aforesaid District Court Order and Supreme Court
Judgment, on legitimate complaints pertaining to HDL, a listed public company, that had
been made by the 4™ Defendant, as referred to in paragraph 10 hereinabove. Prof. G.L. Peiris,
who was associated with the previous Government, was a then SEC Member, who had so
deliberately failed and neglected to act.

15(H) Nevertheless, upon the conclusion of the Settlement on 28.6.'95 by the 4® Defendant, the
Deputy Minister of Finance, G.L. Peiris convened and chaired a Press Conference and the 4"
Defendant pleads that, taking kudos for the Settlement elatedly announced — "Today is a happy
day. We have reached a settlement in the Hilton Hotel dispute” and went on to, inter-alia,
state that the saving of Rs. 10,200 Mn. achieved by the said Settlement was twice the sum of
the annual bread subsidy which was around Rs. 5,000 Mn. etc.,

He further went on to state — "The seftlement signed conforms to the major planks of the
People's Alliance government's election manifesto of combating the pillage and plunder of
national resources and the government's commitment, which has brought about the large
scale saving. However, this settlement has nothing to do with the punitive action, which the
legal machinery will take against the offenders, by the Special Presidential Commission.”
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15(8)

15(};)

15¢)

The 4" Defendant pleads that, however, 4 weeks thereafter, discovering the Condition 5 in
Agreement No. 3 [P38] pertaining to action to be taken by the Government against the then
Members of the SEC, which included the Deputy Minister of Finance, G.L. Peiris, he
notwithstanding his such personal affectation, wrongfully and unlawfully intervened to cause
a suspension of the implementation of the said Settlement, making false statements, false to
his knowledge in such regard, as referred to in paragraph 10 hereinabove, causing loss thereby
to HDL, as referred to in paragraphs 5(e) & 5(g) hererinabove.

Nevertheless, on the intervention in March '96 by the President, the Minister of Finance, the
said Settlement was given effect to in October '96, excluding only the aforesaid Condition that
personally affected the Deputy Minister of Finance, G.L.Peiris, as referred to in paragraph 10
hereinabove .

The 4™ Defendant pleads that, on intervening to suspend the Settlement, Deputy Minister of
Finance, G.L. Peiris orally read out in Parliament a lengthy statement, including falsehoods to
his knowledge, occupying over 3 Colurns of the Hansard on 8.8.'95, o a guestion raised by
Mahinda Samarasinghe M.P. significantly on the very previous day, prefacing his such
statement, - "Mr. Deputy Speaker, in the light of the importance of this matter, I ask for your
indulgence to answer ihis question in some detail.”

On the contrary, upon effecting the said Settlement as aforesaid in October '96, to a question
raised in Parliament on 18.11.'96 in such regard by Ravi Karunanayake, M.P., the Deputy
Minister of Finance, G.L. Peiris on 13.12.'96 did not read out, but tabled in Parliament, on the
Settlement implemented, the 4™ Defendant pleads, a comparatively short statement, that
occupied less than 1 Column of the Hansard stating — "It is a rather a long answer. I would
like to table it, if that is acceptable.”

The said statement tabled in Parliament by the Deputy Minister of Finance, G.L.
Peiris on the implementation of the Settlement, as recorded in Column 2935 of
the Hansard of 13.12.'96 had been as follows;

"The Hon. Prof, G.L. Peiris -

It is rather a long answer. I would like to table it, if that is acceptable.
Answer tabled:

(1) No.

) Show Cause Notices, setting out acts of commission and/or
omission that were fraudulent and detrimental to the interests of
Hotel Developers (Lanka) Lid. and/or the Government have been
served on several persons. The inquiry is proceeding,

(3)  The total claim as at 30.6."95 was as follows:

Jap.Yen.
Million

Capital 13,700

Accrued Interest 14,006

Insurance Premium 87
27,793

Payments were stopped due to the derivative action filed by Mr.
Nihal Sri Ameresekere against Hotel Developers (Lanka) Ltd.

(4) It is correct that an agreement has been entered imto by the
Government to settle the outstanding payments to the contractors.
The agreement provides for the write-off of Japanese yen. 13,450
million on account of interest and 30% of the capital. A total of
Japanese yen. 17,586 million is therefore written off.
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16.

16(a)

The Agreement provides for the settlement of the outstandin;
payment by an initial lump sum payment and fifteen annug
Instalments. The Lump Sum payments of Japanese yen. 2,13
million was made on 29.16.'96 and the first annual payment o
Japanese Yen. 972 million on 15.11.'96.

(5) The Board of Hotel Developers (Lanka) Ltd. at its meeting held o
28.6.'95 unanimously approved the settlement agreement.

6) Mr. Nihal Sri Ameresekere is a shareholder and a Director of Hote
Developers (Lanka) Ltd.

Action against Mr. Ameresekere by Government in respect o
matters related to his involvement as a directer of Cornel Co.Ltd

were settied.

7 Yes. The loan obtained for the construction of the Colombo Hilto:
Hotel is on a Government gnarantee. The long delay in the servic
of this loan has resulted in a contingent liability on Governmemn
The Government re-scheduled this loan with favorable terms fo
the country. The write-off of interest and capital amounting t
Jap.Yen. 17,586 million i.e. SL Rs. 10,624 million as at 28.6.'95, an
re-scheduling of the balance over a further period of 15-years goin
upto 2010, is of benefit to the country.”

True copies of the said questions dated 7.8'95 & I 8.11.'96 and the said Statement tabled i
Parliament on 13.12.'96 by the Deputy Minister of Finance, G.L. Peiris on the Settlement implemente
are annexed hereto marked 4D13(e), 4D13(f) & 4D13(g) respectively, and pleaded as part and parc
hereof

15G)  The 4% Defendant pleads that, the 4" Defendant has instituted D.C. Colombo Case N
19849/MR against the Deputy Minister of Finance, G.L. Peiris on 21.7.'97. Annexed to th
said Plaint is Document A7 [4D13(h8)], which had been the official Answer dated 18.9.'95 ¢
the Hilton Settlement, that had been prepared by the then Secretary, Ministry of Finance ¢
the direction of the President, the Minister of Finance, which official Answer the Deput
Minister of Finance, G.L. Péiris chose to reject and make his own further false statement i
Parliament on 19.9.795.

Annexed to the said Plaint is also Document A8, [4D13(h9)], which are Hansard Columz
2954 to 2965 of 15.12'95, containing a comprehensive statement made by Dr. Rajith
Senaratne, M.P., disclosing the true and correct facts, giving the lie to the aforesaid maliciot

_and false statements made by the Deputy Minister of Finance, G.L. Peiris on 8.8.'95 an
19.9./95 in Parliament, as aforesaid. The Deputy minister of Finance, G.L. Peiris unable 1
controvert such true and correct facts disclosed by the aforesaid statement, merely replied ¢
19.12.'95 in Parliament — "Dr. Rajitha Senarame, launched an atiack on my own person
integrity. I do not propose to dignify that attack by means of a response.”

A true copy of the said Plaint dated 21.7.'97 filed by the 4" Defendant against the Deputy Minister «
Finance G.L. Peiris, together with Documents Al to A9 annexed thereto are annexed hereto marke
4D13(h1-h10), respectively and pleaded as part and parcel hereof

These Defendants, whilst denying as aforesaid, all and singular the several averments in the Plaint ar
the corresponding statements in the Affidavit of the said C.L. Perera, the alter ego of the Plaintif
filed therewith, save and except those that are expressly admitted herein, having as set o
hereinabove, comprehensively and factually answered the several paragraphs of the Plaint, furths
state that:

In answering paragraphs 36, 37, 38 and 83 of the Plaint, these Defendants deny the same and reitera
the full and correct facts pertaining to the said D.C. Colombo Cases Nos. 3155/8pl. and 3231/Spl,, «
set out hereinbefore, more particularly in paragraphs 5(b), ©), (@), 6, 7, 8 and 9 above, inter-ali
disclosing the conduct and actions of the said C.L. Perera, who has in his said Affidavit deliberate.
suppressed such facts, including his conduct and actions, and that of the said K.N. Choksy, th
endeavoured to suppress the true and correct facts and/or obstruct the 4" Defendant in prosecuting tt
aforesaid Cases, notwithstanding the said C.L. Perera having been the then Chairman & Managir
Director of HDL., whilst the said Cases had been instituted in the right and on behalf of HDL, ¢
reliefs claimed therein having been in the interest and for the benefit of HDL.
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16(b)

16(c)

16(d)

16(e) i

In answering paragraphs 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 2
29, 30, 31, 32, 33, 41, 42, 43, 47 and 81 of the Plaint, these Defendants deny the same and reiterate
full and correct facts pertaining thereto, as set out hereinbefore, in paragraphs 5(), (d), 11 and mo
particularly in paragraph 12 above which, inter-alia, has set out the conduct and actions of the Plainti
and the said C.L. Perera, who with a view to willfully misleading Court, in his said Affidavit h
knowingly and deliberately suppressed such facts, more particularly, inter-alia, that;

(@) The Plaintiff had fundamentally breached and violated the Investment Agreeme
[P12], thereby putting HDL into grave jeopardy, as referred to in paragraphs 12(c
(d), () & (s) above.

(ii) The Plaintiff in such circumstances had agreed with the Government to amend tt
Investment Agreement [P12] and Share Transfer Agreement [P13]; the 1™ & 2
Defendants having also agreed thereto with the Government, as morefully referred {
in paragraph 12(i) above. ’

(i) In the said circumstances, the said C.L. Perera, alfer ego of the Plaintiff an
representing the Plaintiff on HDL, had confirmed at the HDL Sharecholders' Meetin
on 21.12.'90 that the Govemment owns 65% of the shareholdings of HDL and th:
the Government Directors accordingly had been unanimously increased o 6 out of 1
HDL Directors [ vide 4D10 (al-a2) and 4D10(b)]

In answering paragraphs 61, 62, 63, 64, 65, 66 and 67 of the Plaint, these Defendants deny the sam
and reiterate the full and correct facts pertaining thereto, as set out hereinbefore, more particularly i
paragraphs 5(e), (g), 10, 13 and 15(e), (), (g), (), (i) above, specifically in paragraph 15(i) that sel
out fully the Statement tabled in Parliament on 13.12.'96 [4D13(g)] by the Deputy Minister of Financt
G.L. Peiris on giving effect to the said Agreements [P36, P37, P38 and P39] and the said Settlemen
retracting thereby, what he had stated previously, which said Statement, the Plaintiff has deliberatel
suppressed from Court to mislead Court.

In answering paragraphs 35, 59, 60, 71, 72, 73, 74, 75, 76, 80, 82, 85, 86, 87, 88 and 89 and furthe
answering paragraph 83 of the Plaint, these Defendants deny the same and reiterate the full and correc
facts pertaining thereto as set out hereinbefore, more particularly in paragraphs 2, 3, 4, 5(c), (d), (¢
@, (8), 12, 13, 14(n) and 15 above, inter-alia, setting out the correct facts and circumstances unde
which the said Agreements [P36, P37, P38 & P39] and the said Settlement had been entered into b
the 4™ Defendant at the instance of the Government and reiterate more particularly paragraphs 13(g)
14(n) and 15(1) above. The Plaintiff has knowingly and deliberately suppressed the aforesaid facts
more particularly those contained in paragraphs 12, 13(q), 14(n) and 15(i) above to wilfully mislea:
Court.

In further answering paragraphs 35 and 80, whilst reiterating paragraphs 1(b), 3, 5(d), (), (®, (g), 12
13, 14(n) and 15, above, the 4™ Defondant states, that he was a Subscriber, Shareholder and Directo
of HDL in his own right since 15.3.'83 and on 31.1.'84, in the circumstances of the Investmen
Agreement [P12], had acquiesced to being nominated by the Plaintiff, inasmuch as the said F.G.N
Mendis, Chairman of the Delmege Group of Companies had also similarly so acquiesced.

16(e) ii The 4™ Defendant pleads that, the Plaintiff had been one of the Clients serviced by 4™ Defendant’

consultancy company and at the invitation of the said C.L. Perera, the 4” Defendant had been :
Director of the Plaintiff from 30.1.'84 to 1.8.'85, the 4™ Defendant having disassociated himself, as a1
active Director/Consultant of the Plaintiff's Group of Companies from 1.12.'84, and at the request o
the said C.L. Perera, the 4 Defendant had agreed to render advice and assistance on certain matters
The 4® Defendant specifically denies the averments in paragraph 80(c), in that it is false and withou
disclosure of the true and correct facts, inasmuch as it is in contradiction with averments in paragrapl
35(a) and deliberately has been falsely so asserted, with a view to causing prejudice.

16(e) iii The 4™ Defendant categorically states that, at no time, whatsoever and/or howsoever, had he eves

agreed with the Plaintiff and/or the said C.L. Perera, to assist and/or participate in any fraudulens
transactions, whatsoever, including causing any loss and detriment to HDL of which the 4™ Defendant
was a Director and/or to cause loss to the Govemment and/or to take the Government for a ride.

16(e) iv These Defendants categorically state, that the conditions in the said Agreements [P36, P37, P38 &

P39], pertaining to the Plaintiff and its alter-ego the said C.L. Perera had been included by the
Government in the interest of HDL, as morefully referred to in paragraphs 12 and 13 hereinbefors, i
the circumstances of the Plaintiff's and the said C.L. Perera's own defaults, conduct and actions as
aforesaid. [vide paragraph 16(b) above]. The 4™ Defendant at all times had acted in the interest o
HDL, the Government and the country.

30



I6(i) i

16(f) ii

16(g)

16(h)

In answering paragraph 40, of the Plaint, these Defendants deny the same and reiterate the full an«
correct facts pertaining thereto as set out hereinbefore, more particularly at paragraphs 11, 14 ii) anc
15(i) [{tem (2) thereof] above, inter-alia, setting out the conduct and actions of the said C. L Perera, the
alter-ego of the Plaintiff, who has filed Affidavit in this Case on behalf of the Plaintiff, deliberatels
suppressing very material facts, particularly that,

(1) he has been a party noticed under Section 9 of the Special Presidential Commission o
Inquiry Law No. 7 of 1978, to show cause as to why he should not be found guilty o
misuse or abuse of power and/or corruption and/or commission of fraudulent acts,

(ii) the said show cause notice had stated therein, that the acts of the said C.L. Perera of
commission and/or omission on his part had been fraudulent and/or detrimental to the
interests of HDL and/or the Government, in its capacity as the major Shareholder, causing
financial loss and damage to HDL and/or the Government.

In the aforesaid circumstances, the said C.L. Perera is not a fit and proper person to be a HDL
Director, and in the least, he should be prohibited in terms of Article 111(f) of HDL's Articles of
Association [P1], from functioning as a HDL Director, pending the conclusion of the aforesaid Special
Presidential Commission Inquiry, before which he is a person charged for having committed
fraudulent acts detrimental to HDL and the Government, upon the said Special Presidential
Commission having conducted preliminary investigations and inquiries as morefully referred to in
paragraph 11 hereinabove.

In answering paragraphs 39, 45, 46, 48, 50, 56, 57, 58 and 84 and further answering paragraph 59 of
the Plaint, these Defendants deny the same and reiterate the full and correct facts pertaining thereto, as
set out hereinbefore, more particularly in paragraphs 2, 3, 5(e), (f), 13, 14(n) and 15() [lrem (5)
thereof] above, specifically paragraph 2 above, which has set out the Orders of the District Court and
the Court of Appeal made on 3.10.'97 [4D1(a) ] and 3.4.'98 [4D1(b)], respectively, upholding as valid,
the said HDL Board Meeting held on 28.6.'95 and the decisions made thereat, which included the
approval and the signing of the said Agreements [P36, P37, P38 and P39].

In answering paragraphs 49, 51, 52, 53 and further answering paragraphs 46, 67 & 83 of the Plaint,
these Defendants deny the same and reiterate the full and correct facts pertaining thereto, as set out
hereinbefore, more particularly in paragraphs 2, 3, 5@a), (b), (), (d), 6, 7, 8, 9, 12 specifically
paragraphs 12(s) & (u) above, and state that the said D.C. Colombo Case No. 4386/Spl had been filed
on 26.6.'95, not only against the said C.L. Perera, seeking a declaration that he had disqualified
himself as aforesaid from being a HDL Director, but also against the 1* & 2" Defendants, their HDL
Directors and HDL itself, seeking several reliefs for the amendment of HDL Articles of Association,
more particularly, Articles 79, 127 and 129, which afford the 1% & 2" Defendants veto rights over
HDL Board Decisions and mandate their presence to hold HDL Board and Shareholders' Meetings.

" The said Case had been withdrawn on 17.7.'95, after the 1% & 2™ Defendants had given an undertaking

16()

to waive their said rights and amend the said HDL Articles.

The said C L. Perera, who was represented in the said Case by S. Sivarasa P.C. with Nihal Fernando,
Attorney-at-law instructed by E.S. Harichandra, Attomey-at-law, had claimed Rs. 3 million as Costs,
but Court on 31.8.'95 ordered taxed Costs only.

True copies of the said undertaking given by the 1" & 2" Defendants dated 28.6."95 and the District
Court Order made on 31.8.95 in the said Case No. 4386/Spl are annexed hereto marked 4D14(a) &
(b) respectively, and pleaded as part and parcel hereof

In answering paragraphs 54, 55, 68, 69, 70, 77, 78 and 79 of the Plaint, they reiterate the full and
correct facts pertaining thereto, as set out hereinbefore, more particularly in paragraphs 2 and 14
above, and specifically in paragraphs 14 (c), (e), (D, k), (1), (m) and (n) above, disclosing collusion,
material misrepresentations and suppressions made by the said C.L. Perera and completely
contradictory and totally different stands taken by the said C.L. Perera and the very same Counsel in
regard to the 4™ Defendant's D.C. Colombo Case No. 3155/Spl., in the several Cases referred to in

paragraph 14 above;

in_some of the aforesaid Cases stating, that in all probability, the
fraud alleged by the 4™ Defendant in the said D.C. Colombo Case No.
3155/Spl., instituted in the interest of HDL, will be established, whilst
in_complete contradiction thereof, in this Case and in H.C. (Civil)

W.P. Case No.1/98, stating that the very institution of the said same

D.C. Colombo Case No. 3155/Spl., by the 4 Defendant was a firaud

on_the HDI. Shareholders, the public and the Government. -las
referred to in paragraphs 14(f) and 14(m) above]
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In fact in H.C. (Civil) W.P. Case No.1/98 the Plamtlff has, inter-alia, sought similar
declarations as in this Case, and including that the 4™ Defendant and K. Kanag-Isvaran P.C.,

Senior Counsel in the said D.C. Colombo Case No. 3155/8pl had disqualified themselves
from being HDL Directors and for an Order removing them from the HDL Board of Directors

17. These Defendants, whilst admitting paragraphs 1,3, 4, 5, 6, and 7 of the Plaint, deny the averments in
paragraph 2, save and except that the Defendants reside within the jurisdiction of this Court and
further stdte that no causeof action, whatsoever, has accrued to the Plaintiff.

18. These Defendants state that,

18(a)

Further answering paragraph 6 of the Plaint, these Defendants state that, though a minority
Shareholder, it had been only the 4 Defendant, who had at all times acted in the interest of
HDL, devoting much time and efforts in the face of pressures and obstructions, as morefully
set out hereinabove, supported by the said K. Kanag—lsvaran P.C, resulting in immense
financial bepefits to' HDL, the Government and the country, in a wnte-oﬁ? of Rs. 10,200
million [10-years' full interest and 30% of the capital] and further re-scheduling of the balance
agreed debt, after deducting the funds accumulated in HDL as a result of Interim Injunctions
obtained as aforesaid by the 4™ Defendant, upto the year 2010 [previously payable in full by
1999], at a reduced rate of interest of 5.25% p.a.., as against 6% p.a. prevxously The said
write-0ff to HDL has amounted to 55.4%, excludmg penal interest.

18(b) The Notes to the HDL Accounts dated 9.9.'97 [4D4(f)], approved by the HDL Board on 9.9.'97

18(c)

and circulated to the HDL Shareholders had clearly set out the several immense benefits to
HDL, as per the Settlement reached in D.C. Colombo Case No. 3155/Spl., acknowledged
therein as a derivative action in law instituted by the 4t" Defendant on behalf of HDL. [as
referred to in paragraph 5(e) hereinabove |

The Deputy Minister of Finance, G.L. Peiris by his Statement [4D12(h)] tabled in Parliament
on 13.12./96 had fully endorsed the aforesaid position; as referred to in paragraph 15 (i)
hereinabove, inter-alia, stating;

"The total claim as at 30.6.'95 was as follows: Jap.Yen. Million
Capital 13,700, Accrued Interest 14,006, Insurance Premium 87 -
Total Jap.Yen. 27,793 Million. Payments were stopped due to the
derivative action filed by Mr. Nihal Sri Ameresekere against Hotel
Developers (Lanka) Ltd. It is correct that an agreement has been
entered into by the Government to settle the outstanding payments to
the contractors. The agreement provides for the write-off of Japanese
Yen. 13,450 million on account of interest and 30% of the capital. A
total of Japanese Yen. 17,586 million is therefore written off. The
Agreement provides for the settlement of the outstanding payment by
an initial lump sum payment and fifteen annual Instalments. The
Lump Sum payments of Japanese yen. 2,138 million was made on
29.10.'96 and the first annual payment of Japanese Yen. 972 million
on 15.11.'96. The Board of Hotel Developers (Lanka) Ltd. at its
meeting held on 28.6.'95 unanimously approved the settlement
agreement. Mr. Nihal Sri Ameresekere is a shareholder and a
Director of Hotel Developers (Lanka) Ltd. ..... The loan obtained for
the construction of the Colombo Hilton Hotel is on a Government
guarantee. The long delay in the service of this loan has resulted in a
contingent liability on Government. The Government re-scheduled
this loan with favorable terms for the country. The write-off of
interest and capital amounting to Jap.Yen. 17,586 million i.e. SL: Rs.
10,624 million as at 28.6.'95, and re-scheduling of the balance over a
further period of 15-years going upto 2010, is of benefit to the
country,” - [vide- Hansard 13.12.'96 Column 2935 [4D13(g)]}

18(d) The Deputy Minister of Finance, G.L. Peitis tabled the Agreements P36, P37, P38 & P39

in Parliament on 19.10.'95 as reported in the Daily News of 20.10.'95 viz;
"Hilton Hotel Settlement”
"Prof. G.L. Peiris (Minister of Justice, Constitutional Affairs and Deputy
Minister of Finance, answering an adjournment question in Parliament on the

Hilton Hotel settlement said four Agreements were signed on the Hilton Hotel
settlement and he was tabling them for the information of the Members.
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The Minister's answer in full is as follows:

Four Agreements have been signed on the Hilton Hotel settlement. They are as
follows:

Agreement No. 1 by Secretary, Ministry of Finance, Planning, Ethnic Affairs
and National Integration and Secretary to the Treasury on behalf of the
Government — first party; Mitsui and Co. Ltd. ~ second party; Taisei Corporation
— third party; Hotel Developers (Lanka) Ltd. — fourth party.

Agreement No. 2 by Secretary; Ministry of Finance, Planning, Ethnic Affairs
and National Integration and Secretary to the Treasury on behalf of the
Government — first party, Hotel Developers (Lanka) Litd. — second party.

Agreement No. 3 by Secretary, Ministry of Finance, Planning, Ethnic Affairs
and National Integration and Secretary to the Treasury on behalf of the
Government — first party; Mr. N. Sti Amarasekera — second party.

Agreement No. 4 by Mr. N. Sri Amarasekera — first party; Mitsui & Co. Ltd. ~-
second party; Taisei Corporation — third party; Hotel Developers (Lanka) Ltd. -
fourth party,

The four Agreements are being tabled for the information of the Members of Parliament.
The Agreements have been executed in English. Translations would be furnished in due
course.”

A true copy of the said Daily News Report dated 20.10.'95 is annexed hereto marked 4D15(a) and
pleaded as part and parcel hereof

19. Further answering these Defendants state that,

19(a) On a Memorandum submitted on 10.9.'94, by the then Secretary, Ministry of Finance &
Planning, the then Prime Minister/Minister of Finance, now H.E. the President, had on
12.9.'94 directed that the following actions be taken, as endorsed thereon;

i "Whenever there is suspicion of fraud or mismanagement, it is customary for the
Securities & Exchange Commission to suspend dealings in the shares of that
company. The SEC has not done this so far. We may request them to do so."

il "Mr. & Mrs. Comel Perera are directors of the company, by virtue of the fact that they
have got a lease from the UDA for the land. UDA has filed action against Mr. Perera
for non-payment of lease rent. UDA should be requested to cancel this lease and vest
the land in the Company."

il "Thereafter, the Board can move an amendment to the Articles of Association, which
removes the right of Mr. & Mrs. Perera to be directors of the Company."

The 4™ Defendant had commenced functioning as an Advisor, Ministry of Finance & Planning
from 21.9.'94,

A4 true copy of the said Memorandum dated 10.9.'94, with the said endorsement thereon by the
Minister of Finance, is annexed hereto marked 4D16(a) and pleaded as part and parcel hereof

19(b) Consequently, referring fo the previous correspondence had by the Ministry of Finance &
Planning with the Plaintiff and/or the said C.L. Perera, as referred to in paragraph 12
hereinabove, by Letter dated 1.12.'94 [4D10(s)], the then Secretary, Ministry of Finance &
Planning, wrote to the said C.L. Perera and the Plaintiff, inter-alia, stating: )

“1.Comel & Co. Ltd. had allotted itself a Shareholding of Rs. 250.9 Mn.
against the land obtained from the UDA, for which only Rs. 27.36 Mn. had
been paid to the UDA [Mahaweli Authority had purchased 115 perches of
land together with building at Darley Road from Comel & Co. Ltd. at the
same time for Rs. 39.4 Mn.]. Though the UDA had leased this 1,170.5
perches of Echelon Square land at very concessionary terms, specifically
for the Hilton Hotel project, Cornel & Co. Ltd. had defaulied the interest
free instalment payments on the balance of Rs. 109.47 Mn. to the UDA,
having also kept back about 115 perches without under leasing to the Hotel
Company. The UDA has had to resort to legal action in this regard."
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"2.Cornel & Co. Lid. had defaulted in making the payment of Rs. 85.7 Mn. on
_the public share issue made in 1984, violating Axrticle 3.03 of the
Investment Agreement [P12] and disregarding Letters sent by the Ministry."

*3 Consequent to Cabinet Decision the then Secretary Treasury in August ‘90,
had moved Resolutions to amend the Articles of Association of Hotel
Developers (Lanka) Ltd., to remove the right of Comel & Co. Ltd, to
nominate Directors and to remove you as a Director. Subsequently, on aun
agreemient reached with the Attorney General and the Ministry of Finance
to amend the Investment Agreement, Share Transfer Agreement and cancel
the UDA Land Lease Agreements, with Corel & Co. Lid. being entitled to
a Shareholding in Hotel Developers (Lanka) Lid., only to the extent of
monies actually paid, the Secretary Treasury had withdrawn such

- Resolutions. Eventhough thereafter many attempts had been made and
promises made by you to execute the amendments referred to; you had
avoided and evaded in doing so." - Vide [4D10(s}] )

19(c) I is in such aforesaid circumstances, as referred to in paragraph 12 hereinabove, mor
particularly in paragraph 12(i), that by Letter dated 13.6.'91 [4D10())], the Plaintiff had agree
in writing to amend the Investment Agreement [P12] and the Share Transfer Agreement [P13
as had been then required under the given circumstances by the Government, as had bee
intimated to the Plaintiff by Letter dated 24.5.91 [4D10()] by the then Secretary, Ministry ¢
Finance as follows;

"(a) The Board of Directors of Hotel Developers (Lanka) Ltd. would be
reconstituted to give the Government the controlling interest by
having the right to nominate six out of the eleven directors"

R () Cornel & Co. Ltd. would transfer to the Government of Sri Lanka
Rs. 253,884,630 worth of shares without receipt of any payment from
the State.”

"(¢) The Government of Sri Lanka would transfer to Cernel & Ce. Ltd.
shares upto the value of the lease rent already paid to the Urban
Development Authority by Cornel & Co. Ltd. The balance shares out
of the allotment of Rs. 40 million would be allowed to the UDA
initially. The UDA should hold this shares in trust and transfer them

“to Cornel & Co. Litd., as and when the lease rent is paid by Cornel &
Co. Ltd.” :

"(d) Cornel & Co. Ltd. should pay the lease rent in respect of lease No. 42
relating to 2A-3R-0.8P of land at Echelon Square, Colombo 1."

"(e) The right to pay for the balance unsubscribed portion of issued
shares of Rs. 45,551,590 will be reserved for Cornel & Co. Lid. for
one year.'

In reply to the aforesaid Letter dated 24.5.'91 [4D10(h)] by the then Secretary, Ministry
of Finance, the Plaintiff by the said Letter dated 13.6.'91 [4D10(i)], signed by the said
C L. Perera, inter-alia, had stated,

"In the above mentioned circumstances it is with regret and reluctance
that I am compelled to agree to the Government proposals to amend the
Share Transfer Agreement and the Investment Agreement relating to the
Hilton Hotel, as stated in-(a), (b), (¢), (d) and (¢) of your letter" [reference
being to (a), (b), (), (d) & (¢) above]

19(d) i The above facis clearly demonstrate, that even as far back as August '00, the defaults, conduc
and actions of the Plaintiff and the said C.L. Perera had warranted the removal of the right ¢
the Plaintiff to nominate Directors on to HDL and the removal of the said C.L. Perera, as
HDL Director and that the Plaintiff under circumstances of fundamental breach and defaul
had agreed to amend the Investment Agreement [P12] and Share Transfer Agreement {P13] a
aforesaid.

19(d) ii The Plaintiff and the said CL. Perera had continued to act in blatant violation of th
aforesaid agreement reached with the Government in the aforesaid circumstances, and/or th
conditions of the Investment Agreement [P12] and have deliberately suppressed these ver
material facts, in seeking to enforce the said Investment Agreement [P12], and the Preliminar
Agreement [P6], which is governed by the Investment Agreement [P12] as per Asticles 1 & 1
thereof, and the Share Transfer Agreement [P13] that had been entered into pursuant to Articl
4 of the Investment Agreement [P12].
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19(d) iii

19(e)

19(8 i

19() i

The Plaintiff having fundamentally violated and breached the said Investment Agreement
[P12] and as a consequence having compromised with the Government as aforesaid, therefore
is now estopped from pleading otherwise.

In the aforesaid circumstances, as aforesaid, the UDA has instituted D.C. Colombo Case No.

16716/MR on 1.8.'95 against the Plaintiff, claming Damages in a sum of Rs. 44,535,699/16,
after setting-off and/or deducting the aforesaid payment of Rs. 27.36 million that had been
paid by the Plaintiff to the UDA on the said UDA Land Lease.

As morefully set out hereinbefore, the Plaintiff has deliberately and wilfully suppressed and/or
distorted and/or misrepresented such very material facts pertaining to defaults, conduct and
actions of the Plaintiff and the said C.L. Perera as aforesaid, more particularly referred to in
paragraph 12 hereinabove, including

= the true facts in relation to the said D.C. Colombo Cases Nos. 3155/Sp"1 & 3231/8pl, as
referred to in paragraphs 5, 6, 7, 8 & 9 hereinabove and

a  the true facts pertaining to the Inquiry by the said Special Presidential Commission, where
the said C.L. Perera has been served with a Show Cause Notice on the premise of fraud on
HDL and the Government, as referred to in paragraph 11 hereinabove

and the Plaintiff through the Affidavit of the said C.L. Perera has adduced to Court, a
completely different and distorted story to the ‘actual facts as aforesaid, with the intent to
mislead Court, in order to wrongfully obtain interim reliefs, as prayed for in the Plaint, which
interim reliefs will cause irreparable loss and damage and irremediable mischief to HDL, the
Government and HDL Shareholders.

These Defendants reserve their right, to claim Damages from the Plaintiff and the said C.L.
Perera for wrongfully obtaining Enjoining Orders, and to seek further remedies on matters
arising from this Case.

The said C.L. Perera's conduct and actions, particularly as the then HDL Chairman &
Managing Director, that had led to the institution of and pertained to the aforesaid D.C.
Colombo Cases Nos. 3155/Spl and 3231/Spl by the 4™ Defendant on behalf of HDL and the
conduct of affairs of HDL by the said C.L. Perera as aforesaid, have been fraudulent, adverse
and detrimental to the interests of HDL and the Government. — vide paragraphs 5, 6, 7, 8, 9,
10 & 11 hereinabove.

The said C.L. Perera in the aforesaid circumstances, unauthorisedly causing the institution of
the baseless and malicious D.C. Colombo Case No. 15322/MR against the 4™ Defendant and
the making of baseless and malicious Complaints against the 4™ Defendant to professional
institutions of which the 4™ Defendant is a member, as referred to in paragraph 3(b)
hereinabove, has as a consequence, caused claims against HDL and injury and damage to the
4™ Defendant, who had at all times had acted in the interest of HDL as aforesaid.

19(Diii The said C.L. Perera's conduct and actions referred to in paragraph 12(u) hereinbefore,

pertaining to a Casino Contract with HDL, has resulted in a claim of Rs. 25 million against
HDL in D.C. Colombo Case No. 10949/MR, and a further claim of US $ 10 million against
HDL in D.C. Colombo 12978/MR, with the Casino Operator alleging the misappropriation of
monies by the said C.L. Perera and that the said C.L. Perera having required the said Casino
Operator to enter into a separate Agreement with his nominees, which is in blatant conflict
with the interests of HDL.

19(f) iv The said C.L. Perera is a person charged before the Special Presidential Commission for his

19 v

20.

fraudulent acts detrimental to the interests of HDL and the Government, causing loss and
damage to HDL and the Government. — vide paragraphs 11(d) & 11(e) hereinabove.

Contrary to what the Plaintiff has pleaded, particularly in paragraphs 14, 15, 16 & 26(b) of the
Plaint and the said C.L. Perera correspondingly has asserted in his Affidavit, one of the
charges made against the said C.L. Perera by the Special Presidential Commission is that he
had fraudulently and/or dishonestly entered into an arrangement to receive a very large sum of
money for procuring concessions from the Government, thereby compromising the interest of
HDL and the Government — vide paragraph 11(e) hereinabove [4D9(cl)] Charge No. 9

In the aforesaid circumstances, the said C.L. Perera is not a fit and proper person to be a
Director of HDL.

The very institution of this Case by the Plaintiff at the instance of its alter ego the said C.L.
Perera as aforesaid, is a fraud on HDL, the Govemnment and HDL Shareholders and is an
abuse of the process of Court. '
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21

21{a)

21(b)

21(c)

21(d)

21(e)

210

21(g)

These Defendants respectfully state that;

In any proceedings before Court the Plaintiff ought to be able to allege the violation of a legally
enforceable right, which can arise either out of an agreement or by operation of law. In the instant
Case, the Plaintiff has failed to ex-facie place before Court any such right. In this Case, the Plaintiff
alleges that the provision(s) of P36, P37, P38 and P39 violate its rights and is seeking to have the said
Agreements declared null and void. ‘

The Plaintiff does not claim any right by operation of law anywhere in its Plaint. The only contention
of the Plaintiff is that it is entitled to enforce the terms of Agreements marked P6, P12 and P13
annexed to the Plaint. The Plaintiff has sought declarations in prayers (¢), (d) and (e) of the Plaint, that
the said Agreements marked P6, P12 and P13 are binding and operative as between the parties thereto
respectively. :

In prayer (g) of the Plaint, the Plaintiff has sought a declaration that the provision(s) of the Agreements
P36, P37, P38 and P39, insofar as they are inconsistent or in conflict with the provision(s) of P6, P12
and P13, are null and void. Therefore the only Agreements identified by the Plaintiff as granting the
Plaintiff any right to bring this Action are P6, P12 and P13.

Itisto be noted that the Plaintiff is not a party to P36, P37, P38 and P39. The Plaintiff therefore has
no prima-facie right under these Agreements to claim any relief as against any of the Defendants. The
Plaintiff is a party only to Agreements P6, P12 and P13.

Neither of these Defendants [HDL and the 4™ Defendant] are Parties to any of the Agreements marked
P6, P12 and P13 and therefore are not liable to be sued in this Action for the purported enforcement
arising therefrom and are entitled to be discharged from these proceedings, as having been wrongfully
joined.

These Defendants further state that no injunction can be granted against these Defendants in the
aforesaid circumstances, where the Plaintiff has failed to indicate any prima-facie right, as against
these Defendants and disclose any cause of action, against them.

These Defendants have in paragraph 12 hereinabove identified the fundamental breaches of the
Agreements [P12], the Preliminary Agreement [P6] being governed thereby and the Share Transfer
Agreement [P13] being pursuant thereto, and in paragraphs 12, 16(b) & 19 hereinabove have shown
the acceptance by the Plaintiff of such fundamental breaches and the Plaintiff's agreement and/or
willingness in the said circumstances, to rectify and amend the said Agreements [P12 & P13], as had
been agreed with the Government, and with the 1% & 2* Defendants also having agreed thereto - vide
paragraph 12(g) hereinabove [4D10(g)]. :

The Plaintiff is therefore estopped in law from sesking any reliefs equitable or otherwise, as allegedly
arising from any rights under the said Agreements P6, P12 & P13.

These Defendants state that the Plaintiff is not entitled to challenge the validity of P36, P37 ,P38 and
P39 almost three years after their execution, having been fully aware of the terms thereof, even
previously as morefully referred in paragraphs 12, 15 & 19, more particularly vide paragraphs 15(d) &
13(i) and the said C.L. Perera, alter-ego of the Plaintiff, having committed HDL otherwise, as referred
to in paragraph 8(b) hereinabove

i. The said Agreement P36, P37, P38 & P39 had been tabled in Parliament by the Deputy
Ministry of Finance, G.L. Peiris on 19.10.'95, as referred to in paragraph 18(d)
hereinabove.

ii. The Statement tabled in Parliament on 13.12.'96 by the Deputy Minister of Finance,
G.L. Peiris and fully reported in the Hansard Column 2935 [4D13(g)], set out the terms
of Settlement, asserting that the said Agreements had been unanimously approved by
the HDL Board at the HDL Board Meeting held on 28.6.'95. The said Statement to
Parliament so reported in the Hansard, inter-alia, disclosed the total write-off beneficial
to HDL and the Government and the re-scheduling of the balance payment agreed to be
paid to the 1% & 2" Defendants, including that a lump-sum payment of Jap.Yen 2,138
million had been paid on 29.10.'96 and that the 1% annual payment of Jap.Yen 972
million had been paid on 15.11.'96.

iii The said C.L. Perera, the Chairman & Managing Director of the Plaintiff, who has
sworn the Affidavit in support of the averments in the. Plaint was present at the HDL
Board Meeting held on 9.9.'97, whereat the HDL Accounts, together with a Note
setting out the terms of the said Settlement [4D4(f1)], including the said write-offs and
the balance payments to the 1 & 2*® Defendants, were approved to be circulated to the
HDL Shareholders, and so circulated to HDL Shareholders vide HDL Secretaries Letter
dated 23.9.'97 [4D4(f1)], as referred to in paragraph 5(e) hereinabove, and the said C.L.
Perera did not protest or object in any manner, whatsoever,
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iv The subsequent HDL Accounts dated 4.11.'97 circulated to HDL Shareholders by
HDL Secretaries on 7.11.97 [4D4(/2)] had disclosed the payment of the lump-s
payment, the 1% instalment on 15.1196 and 2* instalment of Jap.Yen. 906 million
1.7./97 made to the 1% & 2" Defendants, under the said Settlement.

v HDL Shareholders, including the Plaintiff and the said C.L. Perera, did not move
object to the said Agreements P36, P37, P38 & P39 at the HDL Shareholders' -
Annual General Meeting held on 21.1.'98

vi  In fact, even after the Supreme Court Judgment on 2.12.'92, the said C.L. Pere
alter-ego of the Plaintiff, as then HDL Chairman & Managing Director, on 27.6,
signed and circulated the HDL Accounts to HDL Shareholders for the years em
31" March '91, '92, '93 & '94 including the commitment of full interests to 1% &
Defendants, without any write-off, whatsoever, thereby committing HDL theret
vide [4D4(ad)] referred to in paragraph 5(a) hereinabove

therefore, the Plaintiff is estopped in law in claiming equitable relief from Your Honour’s
Court, after such aforesaid commitment and/or acquiescence and/or inordinate delay.

21(h) Even in cases where a party succeeds in demonstrating a prima-facie right to injunctive relief, Yo
Honour’s Court will grant an injunction, only if that party satisfies Your Honour, that the balance
convenience favours him and irremediable mischief and irreparable loss and damage would
occasioned, if such injunction is not granted. These Defendants state that in the instant case, af
from failing to show a prima-facie right and/or disclose any cause of action valid in law, the Plain
has not placed any material before Court, to show that the balance of convenience is in its favour.

21()) Thatthe Plaintiff is not entitled to institute this Action, also for the reason that the Plaintiff has alre:
filed Actions, D.C. Colombo Nos. 4785/Spl & 4791/Spl., in Your Honour’s Court, seeking to enfc
the terms of the Agreements P6, P12 and P13 against the parties thereto, in the face of the Secretar
the Treasury seeking to move Resolutions to remove the right of the Plaintiff to nominate Directors
to HDL and to remove the said C.L. Perera as a HDL Director. Accordingly, the Plaintiff filing 1
Action is in direct violation of the prohibition contained in Sections 14 and 34 of the Civil Proced
Code.

21() The Plaintiff is not entitled to challenge the validity of the Agreements marked P36, P37, P38 and |
on the basis that the holding of the HDL Board Meeting on 28.6.'95 is not valid in law, m
particularly for the reason, that Your Honour’s Court has declared the said HDL Board Meeting tc
valid by the Order dated 3.10.'97 in D.C. Colombo Case No. 4413/ Spl, which has been upheld :
confirmed on 3.4.98 by the Court of Appeal in CA/LA Application No. 187/97, together v
Revision Application No.785/97, as referred to in paragraph 2 hereinabove.

21(k) 'The High Cout [Civil] of the Westem Province, having taken into consideration, that the parties to
aforesaid Cases D.C. Colombo Cases Nos. 3155/Spl & 3231/Spl had entered into the said Agreeme
P36, P37, P38 & P39 to settle the several issues involved in the said Cases, had ordered and ente
the aforesaid Decrees referred to in paragraph 4 hereinabove , whereby the parties thereto stand leg:
bound to duly observe and perform the Conditions in the said Agreements P36, P37, P38 & P39,
said Agreements having been ordered and confirmed by Decrees of Court as aforesaid.

21()i These Defendants expressly object to Your Honour’s Court hearing and determining this Action
Article 16 of the Agreement marked P12 specifically contains the following Clauses;

"16.01 Any dispute, controversy or difference which may arise out of or in
connection with or in relation to this Agreement, or for the breach thereof, shall,
unless settled by amicable arrangements of the parties hereto without undue
delay, be settled by Asbitration, under the rules of Conciliation and Arbitration
of the International Chamber of Commerce at a place to be agreed between the
parties and in the event of any failure to agree, in London. The award thereof
shall be final and binding upon the parties hereto and judgment on such award
may be entered in any Court or Tribunal having jurisdiction thereof."

"16.02 This Agreement shall be governed by and construed in accordance with the
laws of Sri Lanka.”

21() ii Itis therefore mandatory under the above Auticle that any dispute, controversy or difference

which may arise out of ot in connection with or in relation to this Agreement or for a breach
thereof ..... shall be settled by Arbitration.
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21(1) iii Section 5 of the Arbitration Act No 11 of 1995 provides as follows:

" Where a party to an arbitration agreement institutes legal proceedings in a Court
against another party to such agreement in respect of a matter agreed to be
submitted for arbitration under such agreement, the Court shall have no

jurisdiction to hear and determine such matter, if the other party objects to the
Court exercising jurisdiction in respect of such matter."

21(1) iv Therefore, this Action, in so far as reliefs are claimed on the basis of the breach of the Investr
Agreement [P12], Preliminary Agresment [P6], which is governed by the Investment Agreement [)
and in pursuant to which Investment Agreement [P12] the Share Transfer Agreement [P13] had 1
entered into, is barred by a positive rule of law and consequently the Plaint is liable to be rejected u
Section 46(2)(i) of the Civil Procedure Code.

22. An Affidavit of the 4" Defendant in support of the averments referred to hereinbefore is i
herewith.

WHEREFORE these Defendants pray that Your Honour's Court be pleased to:
(a) dissolve and/or vacate and/or discharge the Enjoining Orders issued

(b) refuse the Application for Interim Injunctions

(c) disntiss the Action of the Plaintiff

(d) grant costs, and

(e) grant such other and further relief as to Your Honour's Court shall seem meet

@J\ﬂ\@—&r\ p
Attorneys-at-law'for 4& 5™ Defendants

" 5t~ L‘é& Nogar!

ety ‘*’
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{The Hon.Prof. G.L .Peiris
It 1z rather a long answer, I wowld like to fable it, if that is
acceptable, |

©E "@“‘c& @ @&a@ @ S@nd
Answer tabled .
{1) No.

() Show Cause HNotices, selting out acts of commission and/or
omisgion that were fraudulent and delrimental to the interests
of Hotel Developers (Lanka) Lid and/or the Government have
been served on several persons., The inguiry 18 proceeding.

The total claim as at 30th June 1995 wag as follows

)
=2

Jap. yven

Million

Capital 13,700
Accrued Interest - 14,006
Insurance Premium a7
27,793

Fayments were stopped due 1o the derivative action filed by
Mr.Nihal Sri Ameresekere againgt Hotel Developers (Lanka) Lid.
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(4) It 1 correct that an agreement has been entered into by the
Government to  seltle  the outstanding payments to the
contractors., = The agreement provides for the write-off of
Japanese yen, 13,450 million on account of interest and 30/ of
the capital. A total of Japanese ven 17,586 million is therefore

written off.

The Agreement provides for the szetllement of the outstahding
payment by an initial lump. sum Raymgnt and fittcenannual
Instalments, The Lump Sumpayments of Japanese Yen 2,138
million wag made on 29th October, 1996 and the first annual
payment of Japanese Yen Q972 million on 15th November, 1996,

{5 The Board of Hotel Developers (Lanka) Lid, at its meeting held
on  28th  June, 199 unanimously approved the settlement

greement

& |

{6) Mr, Hihal Sri Ameresekere iz a shareholder and a Director of
Hotel Developers (Lanka) Litd.
Action against Mr, Ameresekere by Government in resgpect of
matters related to his involvement as a director of Cornel Co,
Lid. were seltled.

] Yes, The loan obtained for the construction of the Colombo
Hilton Hotel 13 on a Governmeni guaraniee. The long delay in
the service of thiz loan has resulted in a contingenl liability
ot Government, The dovernment re-scheduled this lean with
favourable terms for the country. The write-off of interest
and  capital amounting o Jap. Yen 17,886 million i.e. 8L

10,624 million az at 28th June 1995, and re-scheduling of the

ezlanu: over a further period of 15-years going up to 2010, ig

o1 benefit o the counlry.

-
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