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S.C. Application No.209/2007

Court having considered the submissions of Counsel and Mr. Nihal
Sri Amarasekera who appeared in person, refuses the reliefs socught in
paragraphs (a) and (b) of the prayer to the amended petition dated 31.7.2009.
However, the Court is inclined to grant other relief under paragraph (c) of
the prayer to the said amended Petition. Accordingly, by majority decision
(Hon. Tilakawardena, J. dissenting) the Court decides that His Excellency
the President, being the appointing authority in terms of Article 52 of the
Constitution, would be free to consider appointing the 8" Respondent-
Petitioner to the post of Secretary to the Ministry of Finance,
notwithstanding, the undertaking, given to Court by the said 8" Respondent —

Petitioner.
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“I place before Your Honour the following facts in the context of the Parliamentary Select
Committee having been appointed in terms of Standing Orders of Parliament under
Article 107(3) of the Constitution, to investigate into a Resolution for the removal of Hon.
(Dr) (Mrs.) Upatissa Atapattu Bandaranayake Wasala Mudiyanse Ralahamilage Shirani
Anshumala Bandaranayake, entertained on 1% November 2012 by Your Honour, as per
Article 107(2) of the Constitution, and placed on the Order Paper of Parliament on 6%
November 2012.
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The facts contained herein are also tendered to Your Honour in the context of the
Application | made on 18t October 2012 to the Supreme Court in SC (SD) No. 2/2011 of
which Your Honour was given notice in terms of the Constitution”

“18.10.2012 -

19.10.2012

22.10.2012

| pointed out that the previous Minute made on my Application on 17™" December 2011
that | could have appeared on 24™ October 2011 was an impossibility, and that the
Supreme Court had precedence to review and rectifying its own decisions, and that in the
instance of another Special Determination, that Your Honour with the concurrence of all
party leaders in Parliament had ruled on 9t October 2011, that a bona-fide error in
making a Special Determination could and should be rectified.

| expressly pointed out that in making the impugned Special Determination of 24%
October 2011, that the following Supreme Court Bench

Chief Justice Shirani A. Bandaranayake
Justice P.A. Rathnayake and
Justice Chandra Ekanayake

had acted, without jurisdiction in contravention of the entrenched deeming provision in
Article 123(3) of the Constitution; and that this was a matter of paramount national and
public importance - viz:

“123.(3) In the case of a Bill endorsed as provided in Article 122, if the Supreme
Court entertains a doubt whether the Bill or any provision thereof is
inconsistent with the Constitution, it shall be deemed to have been
determined that the Bill or such provision of the Bill is inconsistent
with the Constitution, and the Supreme Court shall comply with the
provisions of paragraphs (1) and (2) of this Article.”

| asserted that at the hearing into the constitutionality of an Urgent Bill, the citizens of
the country have no opportunity, whatsoever, of being heard before the Supreme Court.
Hence it is due to such very reason that Article 123(3) of the Constitution has an inbuilt
estoppel on the Supreme Court’s jurisdiction to determine, as consistent with the
Constitution, an Urgent Bill, on the constitutionality of which, the Supreme Court
entertains any doubts, whatsoever, in which event, upon the very entertainment of a
doubt, ipso facto the Urgent Bill is constitutionally deemed to have been determined to be
inconsistent with the Constitution.

| also adduced extensively updated additional facts to establish that there existed the
premise of ‘perceived judicial bias and disqualification’ on the part, mainly of Chief Justice
Shirani A. Bandaranayake, and also on the part of Justices P.A. Rathnayake and Chandra
Ekanayake.

A copy of my said Application of 18™ October 2012 having been forwarded to Your
Honour, attention of Your Honour is very respectfully drawn to the averments contained
therein on ‘perceived judicial bias and disqualification’ on the part of Chief Justice Shirani
A. Bandaranayake .

My said Application under Article 132 of the Constitution to Chief Justice Shirani A.
Bandaranayake had been forwarded by the Deputy Registrar of the Supreme Court to
the Listing Judge, Justice K. Sripavan instead of having been forwarded to Chief Justice
Shirani A. Bandaranayake.

Listing Judge, Justice K. Sripavan, without forwarding the same for the sole and exclusive
consideration by Chief Justice Shirani A. Bandaranayake in terms of Article 132 of the
Constitution, in contravention thereof had made his own observation estopping my such
Application, and gone to the extent of ridiculing as ‘“frivolous’, my factual averments on
‘perceived judicial bias and disqualification’.
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In addition, Listing Judge K. Sripavan had minuted — ‘frivolous objection taken after a long
period of time without a firm foundation’, whereas as aforesaid, | had adduced good,
sufficient and valid grounds of ‘perceived judicial bias and disqualification’ in supporting
my Fundamental Rights Application No. 534/2011 on 9% February 2012 as set out in
annex marked “X”

Furthermore, the Listing Judge sitting in Chambers had gone on to interpret Article 80(3)
of the Constitution, which | am advised, can be done only in Open Court, after hearing
the parties showing interest in the matter, in this instance myself, and the Hon. Attorney
General, who had been noticed in terms of the Constitution.

At the same time, Listing Judge K. Sripavan had chosen to ‘turn a blind eye’ to the core
issue of my Application of the contravention of the mandatorily deeming provision of
Article 123(3) of the Constitution, which governs Urgent Bills. This alone warranted the
interpretation of Article 80(3) of the Constitution, which is a matter of far more graver
importance, than the Applications presently before the Supreme Court referred to
hereinafter.

23.10.2012 - Thereafter Chief Justice Shirani A. Bandaranayake had minuted that she agreed with the
observations of Justice K. Sripavan, ‘thereby acting as a Judge in her own cause’, vis-a-vis,
the ‘perceived judicial bias and disqualification’, on her part, as ‘frivolous’, and had
forwarded the same for the observations of Justices N.G. Amaratunga, P.A. Rathnayake
and Chandra Ekanayake.

24.10.2012 -  Justice N.G. Amaratunga had agreed with the above observation of Chief Justice Shirani
A. Bandaranayake and Listing Judge Justice K. Sripavan, stating there was no legal basis to
entertain my said Application on 18t October 2012.

The foregoing renders, as a fiction and nullity, the direction made on 9t February 2012 by
Justice N.G. Amaratunga, that an Application for a review and re-examination should be
considered by the same Bench, which had made the initial Special Determination.

25.10.2012 - Justice P.A. Rathnayake had also agreed with the foregoing observations of Chief Justice
Shirani A. Bandaranayake, Justice N.G. Amaratunga and K. Sripavan, thereby also ‘acting
as a Judge in his own cause’, vis-a-vis, the ‘perceived judicial bias and disqualification’, on
his part averred in my Petition.

07.11.2012 - Justice Chandra Ekanayake too had agreed with the foregoing observations of Chief
Justice Shirani A. Bandaranayake and Justices N.G. Amaratunga, P.A. Rathnayake and K.
Sripaven, thereby also ‘acting as a Judge in her own cause’, vis-a-vis, the ‘perceived
judicial bias and disqualification’, on her part averred in my Petition.”

“The Parliamentary Select Committee Report of December 8, 2012 had recorded that my aforesaid
Application dated October 18, 2012 in SC (SD) No. 2/2011 and Minutes made therein had been called for by
the Parliamentary Select Committee on December 4, 2012 vide Volume Il on page 1407 of the said Report,
and two days thereafter Chief Justice, Shirani Bandaranayake and her Lawyers on December 6, 2012 had
withdrawn from the proceedings before the Parliamentary Select Committee vide Volume Il on page 1477
of the said Report." (Amazon Books — ‘Socio-Political Realities - Hilton Hotel Fiasco & Ad hominem Legislation - Expropriation Law’
/ ‘Politics, Justice & the ‘Rule of Law’)
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jons referred to in the resolution placed on the Order Paper of 06 November 2012, for the
tation of an address to His Excellency the President requesting the removal of Hon. (Dr)
i A Bandaranayake, from the office of the Chief Justice of the Supreme Court

Tuesday, 04" December, 2012
PRESENT:

e Hon. Anura Priyadharshana Yapa {Chairman)

The Hon. Nimal Siripala de Silva

he Hon. A.D. Susil Premajayantha

The Hon. (Dr.) Rajitha Senaratne

e Hon. Dilan Perera

The Hon. Wimal Weerawansa

The Hon. Neomal Perera

e Hon. John Amaratunga

e Hon. Lakshman Kiriella

he Hon. Vijitha Herath

‘The Hon. R. Sampanthan

Mr. W.B.D. Dasanayake, Secretary-General of Parliament and Secretary to the Committee
©Mrs. K.A. Rohanadeera, Assistant Secretary-General of Parliament.
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 Repor! from the Select Commitlce appointed to investigate and report to Parliament on the
allegations referred 1o in the resolution placed on the Order Paper of 06 November 2012, for the
presentation of an address to His Excellency the President requesting the remowal o Hon. (Dr)
Shirani A, Bandaranayake, from the office of the Chief Justice of the Supreme Court
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Thursday, 06 December, 2012

PRESENT:

The Hon, Anura Priyadharshana Yapa (Chairman)

The Hon, Nimal Siripala de Silva

The Hon. A.D. Susil Premajayantha

The Hon, (Dr.) Rajitha Senaratne

The Hon, Difan Perera

The Hon. Wimal Weerawansa

The Hon. Neomal Perera

The Hon. John Amaratunga

The Hon, Lakshman Kiriella

The Hon. Vijitha Herath

The Hon. R.Sampanthan .

Mr. W.B.D. Dasanayake, Secretary-General of Parliament and Secretary to the Committee
Mrs. KA. Rohanadeera, Assistant Secretary-General of Parliament.
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ENGLISH TRANSLATION

Hon. Dilan Perera - It should be noted that the
documents mentioned by you, Hon. Chairman,
were called. It should also be mentioned that we
agreed to make that call. And if there is anything
else to call a document about that.

Chairman - | also mentioned about that. Also, if we
want to call anything in the future, | will inform the
Committee and take steps to call

Hon. Wimal Weerawansa - We ask that

Hon. Dilan Perera - Hon. Chairman, it is very
important to obtain a copy of the Case filed by Mr.
Nihal Sri Amarasekara in the Supreme Court on
October 18, 2012 under Case No. 02/2011.

Chairman - Say it again

Hon. Dilan Perera - SC(SD) 02/2011 Case filed by
Mr. Nihal Sri Amarasekara on 18th October 2012

Chairman - | will bring it too. Is there anything else
for the other MPs and ministers to bring?

Hon. Dilan Perera - Mr. Chairman, a copy of the
entire Case Report, including the Minutes.

Hon. Dilan Perera - Hon. Chairman, we have stated
that we are now requesting those documents. It
would be good if you asked if everyone on our
Committee now agrees on them.

Chairman - Yes, agreed, there is no problem.

In these circumstances, Sir, we cannot
participate any further in these proceedings.
Therefore, we are compelled to -

The Chairman: The decision s up to you. |
cannot say anything.

Mr. Romesh De Silva : Therefore, we are
walking out,

(At this stage, (Dr.) (Mrs.) Shirani Bandaranayake
and her representatives walked out of the
Committee.)
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» “The law provides criminal penalties for official corruption; however, the Government did not
implement the law effectively, and Officials in all three branches of the Government frequently
engaged in corrupt practices with impunity”

> “In 2008 the Supreme Court found then Treasury Secretary P.B. Jayasundera guilty of a
violation of procedure in the awarding of a large contract for the expansion of the Port of
Colombo. The Court barred him from holding the Treasury position. In June 2009, after
President Rajapaksa named a new Supreme Court Chief Justice, the Supreme Court allowed
P.B. Jayasundera to proceed with a fundamental rights Case protesting the original decision.
The Supreme Court then overturned the previous decision and allowed P.B. Jayasundera to
be reinstated as Secretary of the Treasury.”
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RI LANKA - EXPERT PANEL NOMINATED T NI TRANSITIONAL
JUSTICE MECHANISMS FROM VICTIMS’ PERSPECTIVE

Richard Rogers

Bangalore Principles of Judicial Conduct

‘A Judge shall perform his or her judicial duties without favour, bias or
prejudice ”

‘A Judge shall not only be free from inappropriate connections with, and
influence by, the executive and legislative branches of government, but must
also appear to a reasonable observer to be free therefrom”

‘A Judge shall exercise the judicial function independently on the basis of the
Judge’s assessment of the facts and in accordance with a conscientious
understanding of the law, free of any extraneous influences, inducements,
pressures, threats or interference, direct or indirect, from any quarter or for
any reason”

“In performing judicial duties, a Judge shall be independent of judicial
colleagues in respect of decisions that the Judge is obliged to make
independent”

‘A Judge shall ensure that his or her conduct, both in and out of Court,
maintains and enhances the confidence of the public ...... ?
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Commonwealth Latimer House Principles

“Legitimate public criticism of judicial performance, as a means of ensuring
accountability”

“Judges are accountable to the Constitution and to the Law which they must
apply honestly, independently and with integrity ..... Judges may be
constructive and purposive in the interpretation of Legislation, but must not
usurp Parliament’s legislative function”

“The promotion of zero-tolerance of corruption is vital to good governance”
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